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THE Annual Report of the Council of The Law Society for 
1954-55, like its predecessors, contains a mine of information 
for the profession. It covers the year ending 30th April last, 
and once again is able to claim a record membership of the 
Society, which stood at 16,509 on that date. Among many 
interesting points, we note that at the suggestion of the 
Law Society of Scotland a Joint Consultative Committee of 
the two Societies is to be set up to consider common problems 
at meetings held twice yearly ; that the Council have requested 
the Supreme Court Rule Committee to repeal the Table of 
Non-Contentious Probate Costs, 1874, and substitute a rule 
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enabling charges for obtaining probate to be based on the new 
Sched. II principles ; that proposals regarding solicitor-and- 
own-client costs in the High Court, amounting in effect to the 
introduction of the new Sched. II principles, have been made 
to and are under consideration by the Lord Chancellor ; 
that the re-draft of Appendix N referred to in the last Report 
is nearly complete and incorporates the following main 
principles: (a) the division of litigation into several stages 
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each with a discretionary item, (5) the grouping of mechanical 
items such as service or attendances with the fee for instruc- 
tions for a non-mechanical item, thus resulting in a composite 
discretionazy item, and (c) the granting to the taxing authority 
of an absolute discretion as to quantum without fixed minima 
or maxima with respect to discretionary items, subject to a 
formula based on the new Sched. II principles ; that a draft 
Solicitors Bill of thirty-three clauses has been prepared with 
a view to amending the Solicitors Acts preparatory to their 
consolidation, and that it is hoped to have it presented in the 
House of Lords in the near future ; that anxious thought has 
been given to an overall plan of public relations for the 
Society and further consideration given to the desirability of 
appointing a public relations officer ; and that a review has 
been embarked on of the whole subject of the education and 
training of the prospective solicitor. All these matters are 
merely a random selection of the more striking subjects dealt 
with by the Report. Not the least interesting of its contents 
are the appended memoranda submitted to the various bodies 
enquiring into such questions as the rule against perpetuities, 
the registration of land charges, the liability of insurance 
companies and the summary trial of minor offences. 


The General Council of the Bar: Annual Statement 
for 1954 

Tue Annual Statement for 1954 issued by the General 
Council of the Bar deals with a variety of matters of interest 
to both branches of the profession. An objection is expressed 
to cl. 1 of the County Courts Bill, which, while increasing the 
county court’s jurisdiction to £400, abolishes the gap between 
the financial limit of county court jurisdiction and the 
minimum which must be recovered in the High Court, in an 
action which could have been commenced in the county court, 
in order to carry High Court costs. Thus a slight error of 
judgment in an action for damages for personal injuries 
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might have serious consequences to clients. The Annual 
Report of the Council of The Law Society for 1954-55 
contains a similar criticism. The Lord Chancellor had 
intimated that he was impressed with the importance of 
keeping a strict sanction as to costs, and of relying on the 
judge’s discretion under s. 47 (3) of the County Courts Act, 
1934, to prevent hardship or injustice in the matter of costs. 
Another important matter mentioned is the express change 
of policy by the Registrars of the Divorce Division, who now 
hold that advice on evidence given at the close of pleadings 
in matrimonial cases is of such value that the tendency 
should be to allow a fee for such advice in every case though 
it may sometimes appear to be unnecessary. The usual 
rulings on etiquette contain one permitting visits to solicitors’ 
offices for discussion of the affairs of an association of which 
both the member of the Bar and the solicitor’s firm are 
officers, as not infringing the rule that apart from exceptional 
circumstances it is improper to attend conferences at solicitors’ 
offices. The matter of non-practising barristers employed by 
local authorities in connection with conveyancing work, and 
the objection by The Law Society to the Bar Council’s ruling 
of 1949 on the ground that it transgressed the established 
division of function between the two branches of the profession, 
have been referred to the Benchers of the Inns of Court. 


Recruitment to the Bar 

A suBJECT of more general but no less important interest 
than the relations between the two branches of the legal 
profession is raised by the statistics published in the Annual 
Statement. The latest figure for practising barristers in 
England and Wales is 2,010, of whom 452 men and 28 women 
are ‘‘locals.’’ There are 71 practising women barristers. The 
annual figures for fresh calls of persons with a United Kingdom 
domicile since 1949-50 were 336, 340, 350, 328 and 303. 
The annual percentages during those years for persuns who 
served pupillage but did not practise thereafter were respec- 
tively 12}, 11, 14, 19} and 28. An increase is also shown for 
the annual percentages of those of whom there is no record 
of pupillage or practice—43, 38}, 414, 43 and 56. The 
percentages of barristers called since 1949-50 actually in 
practice in October, 1954, have likewise dropped, and are 
respectively 33, 42, 37, 36 and 16. The problem of bringing a 
measure of security and attractiveness to a profession the 
perilousness of which has immeasurably increased with the 
growth of security elsewhere is fundamental, because the 
rule of law and our civic rights are wholly conditional on the 
existence of an independent legal profession occupying a 
position of dignity in the State. An insecure and struggling 
profession will never maintain its dignity, its standards will 
fall and encroachment on civic rights will become easier. 


Settlement of Actions 

Wuat is the proper form in which to settle an action 
claiming money? Mr. Justice SLADE on 17th June (The 
Times, 18th June) had before him an ex parte application 
(Green v. Royen) on behalf of a plaintiff for judgment in 
respect of the balance of a sum payable under the terms 
on which an action had been settled and the costs (as 
subsequently taxed) of the action and of the application, on 
default by the defendants to comply with the terms of 
settlement. On the front of the brief of counsel then appearing 
for the plaintiff was written: ‘‘ Cor. Slade, J. By consent. 
All proceedings stayed on terms endorsed on briefs. Liberty 
to apply.’’ On the back of the brief was written: “ By 
consent D.T. to pay the plaintiff {450’’ by various instal- 
ments. Although, no doubt, it was the intention of the 
parties that all proceedings should be stayed, in fact he had 
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made no actual order staying all further proceedings, nor 
did he make any order for taxation of costs. Mr. Justice 
Slade instanced various ways in which an action might be 
disposed of when terms of settlement were arrived at. 
Judgment might be obtained for the total amount coupled 
with a stay of execution so long as the instalments were paid 
in accordance with the terms agreed. A second method was 
to make each of the terms of settlement an order of the court 
that it should be carried out. The enforcement of the settle- 
ment, if the first method was adopted, was simplicity itself : 
the stay was automatically removed and the party injured 
proceeded to levy execution. In the second method, if either 
party failed to carry out the order of the court, it was only 
necessary to apply to the court for the order to be enforced. 
Other methods might cause difficulty. In the method adopted 
in the present case there was no order in any form whatsoever. 
Therefore the new agreement superseded the original cause 
of action, and the court had no jurisdiction on the new 
agreement. If a term was not complied with, the injured 
party had to seek his remedy upon the new agreement. 


Entry of Appearance: Emergency Rule Revoked 


WitH the ending of the railway strike, the emergency 
extension of time for entry of appearance effected by R.S.C. 
(No. 1), 1955 (noted at p. 376, ante) has become unnecessary, 
and by R.S.C. (No. 2), 1955 (S.I. 1955 No. 866/L.6), the 
emergency rule is revoked as from 24th June, except in 
relation to writs or originating summonses served before 
that date. 

Survival of Causes of Action 

A NOTABLE coming-of-age this summer will be that of the 
Law Reform (Miscellaneous Provisions) Act, 1934, a measure 
no less utilitarian in substantive effect than in the sound of 
its name. There were formerly reckoned to be very good 
reasons why a personal action, or cause of action, should, as 
a rule, die with either of the persons involved. But, particu- 
larly when negligent drivers of motor vehicles were found to 
be but mortal, changing conditions at length persuaded the 
Legislature that there was expedient and just cause to scrap 
the old maxim. Winfield, and others no doubt, likened the 
situation to that in 1846, when the growth of the railways 
led to the passing of the first Fatal Accidents Act. One 
immediate result of s. 1 of the statute of 1934 was to make it 
more feasible to claim damages for loss of expectation of 
life, for in cases where the tort has caused a death there can 
be no dispute of the fact on which such a claim is based. 
In rendering into statutory language the intention to reverse 
the common-law rule, the draftsman adopted a positive 
phraseology, going well beyond the bare necessities of the 
new situation on the roads. All causes of action not expressly 
excepted by the Act which are subsisting against or vested in 
a deceased person at his death are made to survive against, 
or for the benefit of, his estate. So, in A.-G. v. Canter [1939) 
1 K.B. 318, it was held that a liability for penalties on wilful 
default under the Income Tax Acts remained enforceable 
against personal representatives. In matrimonial and rent 
restriction law, too, the section has its application. Sacus, J., 
has just held (Mosey v. Mosey, ante, p. 371) that a wife in 
whose favour an order for secured maintenance has been 
made has an enforceable claim which endures after the 
death of the husband, even though the security has not been 
designated. And in Dean v. Wiesengrund (ante, p. 369) 
the modern survival rule was found to aid and confirm a 
construction of s. 14 (1) of the Rent Act of 1920, enabling 
a tenant’s executor to recover from the landlord overpayments 
of rent made to him by the deceased tenant. 
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Justices’ Clerks Retiring with Justices 


In his presidential address to the annual meeting of the 
Justices’ Clerks’ Society on 16th June, Mr. C. EpGAR SHELLY 
spoke of an occasion in November, 1953, when Lord GopDARD 
referred to the effect of three cases involving the East Kerrier, 
Welshpool, and Barry justices respectively and made a 
statement dealing with the matters on which magistrates 
might consult their clerk and when it was proper for a clerk 
to accompany them when they retired to consider their 
decision (97 Sol. J. 816). Asa result, he said, ‘‘ justices have 
tended to become isolated from their clerks at the very point 
where they need them most—namely, in the retiring room.”’ [t 
now seemed that any conversation between the clerk and the 
presiding magistrate was liable to be suspect. Judge Tupor 
REES, who opened the meeting, referred to the “ pontifical 
authority ’’ stating that magistrates must not discuss questions 
of fact with their learned clerks and asked what statutory, 
constitutional, or traditional right justified a pronouncement 
of that sort. 


A High Court of Industry 


An idea which has been carried into effect in Australia 
with excellent results and to which we referred in a previous 
topic (ante, p. 296) has been the subject of a letter on the 
correspondence page of The Times (15th June) from Sir Eri 
MACFADYEN under the sub-heading “‘A High Court for 
Industry.’’ He wrote: ‘Have we not reached the stage at 
which, as a last resort, there should be brought into existence 
a permanent High Court for Industry whose fiat should have 
the force of law, and to which the parties to a dispute or, 
at its discretion, the Government, can refer an industrial 
dispute for decision?’’ A similar solution was also put forward 
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by Lord Justice DENNING at the annual conference of the 
Justices’ Clerks’ Society on 17th June. He said: “ As a 
result of these disputes, many innocent persons are injured 
and many lose work and wages without any fault on their 
part.’ He remarked that the claim of a right to strike was 
nothing more than a claim to the right to inflict suffering on 
innocent persons in order to achieve the strikers’ ends and 
added: ‘‘ Such disputes should be resolved not by force of 
arms, or force of strike, but by some impartial person or 
persons in whom the public have confidence. Justice should 
be extended in our day to this new range of disputes which 
looms so largely in the public eve.”’ 


Short Sentences 


An unhealthy situation, showing little indication that 
changes are likely in the near future, is the subject of a 
letter from the Howard League for Penal Reform to the Home 
Secretary. The letter suggests that a departmental committee 
should be set up “ to examine penal methods which might 
prove satisfactory alternatives to more of the short sentences 
of imprisonment which are so often imposed at present.” 
The local prisons, the letter states, are overcrowded and undet 
staffed and the average working week is still only 27} hours. 
One out of two prisoners receives a sentence of less than 
three months, and the stream of continuous receptions and 
discharges puts a heavy administrative burden on the already 
undermanned prison staff. Such sentences, the letter states, 
may well be too short for either training or deterrence. The 
letter proposes that a negative regime of enforced idleness 
and shortage of staff should be cured by employing alternative 
penal methods and replaced by training for and by work 
which is one of the declared aims of imprisonment. 


LIABILITY FOR ENCROACHMENT BY TREES 


ONE aspect of the law relating to boundary trees is stated in 
a well-known passage in Gale on Easements in the following 
way. There appears to be no authority in the English law, 
it is there said, that in the absence of express stipulation 
an easement can be acquired by user to compel a man to 
submit to the penetration of his land by the roots of a tree 
planted on his neighbour’s soil. The principal objection 
to the acquisition of such an easement consists in the secrecy 
of the mode of enjoyment and the perpetual change in the 
quantity of inconvenience imposed by it. Supposing the 
easement to exist, there seems nothing to take this out of 
the ordinary rule, that a man may abate any encroachment 
upon his property, and therefore that he may cut the roots 
of a tree so encroaching in the same manner that he may 
the overhanging branches. The law draws no distinction 
between damage caused by roots which burrow under the 
ground and damage caused by overhanging branches. This 
passage (see now the 12th edition, p. 416) was cited with 
approval by Lindley, L.J., in Lemmon v. Webb |1894 
3 Ch. 1, at p. 14. 

That case was concerned with the right to abate an 
encroachment (there caused by overhanging branches), but 
it indicated the scope of the remedies available by action 
for damage caused by encroachments of this kind. The 
matter was carried a step forward in Smith v. Giddy | 1904 
2 K.B. 448, another case of encroachment by overhanging 
branches, in which it was held in a county court that the 
only remedy of the person whose land was overhung was to 


abate the encroachment by lopping the branches, and that 
an action on the case would not in the circumstances lie. 
A divisional court granted a new trial on the application of 
the plaintiff, thus indicating that an action on the case 
would lie on proof of damage. , 

So matters stood until Butler v. Standard Telephones and 
Cables, Ltd. |1940); 1 K.B. 399. This case is fully reported, 
and the facts are of some interest. There were two actions 
against the defendants, which were tried as consolidated 
actions. The plaintiff in the second action went into 
occupation of his house in 1928. In 1930 or 1931 the 
defendants planted two rows of Lombardy poplars along, 
and just inside the edges of, a strip of land which belonged 
to them and which separated the respective premises of the 
two plaintiffs. In 1934 this plaintiff's house began to settle, 
and in 1937 the wall of this house flanking the defendants’ 
property began to crack. It is not said when the plaintiff 
in the first action went into occupation, but in 1937 his 
house suffered similarly to that of the plaintiff in the second 
action. It was quite clear that the roots of the poplars 
had spread under the walls of both the plaintiffs’ houses, and 
the plaintiffs alleged that the subsidences were due to the 
consequent disintegration of the clay on which the houses 
were built. They accordingly brought their actions, in which 
they alleged that the defendants had been guilty of nuisance, 
trespass and wrongful interference with their right to support ; 
in the alternative, they claimed damages for negligence and 
for wrongful removal of water from the soil by the trees, 
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and they asked for an order to cut down the trees and an 
injunction to prevent the continuance of the injury to their 
respective premises by the roots of the trees. 

On the issue of fact, whether the subsidence was caused 
by the roots of the defendants’ trees, Lewis, J., found for the 
plaintiffs. On the legal consequences, the learned judge said 
that there was, apparently, no English case recorded in the 
books of an action having been brought for nuisance resulting 
in damage to property by the action of the roots of a tree, 
but many cases of actions for damage caused by overhanging 
branches, and in his view there was no distinction between 
the two kinds of case : a plaintiff whose property had suffered 
from the roots of a tree belonging to his neighbour was thus 
entitled to recover damages if damage had been suffered 
by him owing to the action of the roots. The actual decision 
in this case was that the plaintiffs were entitled to recover 
presumably, in damages only: nothing is said about their 
prayers for an injunction either in a positive or a negative 
form. 

The various heads of claim put forward by the plaintiffs 
included claims in trespass and nuisance, but Lewis, J., treated 
the actions as having been laid in nuisance, i.e., as claims based 
on the user of their land by the defendants. From this point of 
view it would seem to be immaterial whether the trees causing 
the damage had been planted by the defendant or not, but 
in Butler’s case the defendants had, in fact, planted the trees 
in question. It was thus, perhaps, open to argument whether 
in a case where the defendant had not planted the trees 
an action for damages would lie against him, or whether 
in that ‘case the person suffering the damage might be con- 
fined to his right to abate the nuisance. I doubt whether 
such an argument would have been successful, but it is 
satisfactory that as a result of the recent decision in McCombe 
v. Kead 1955, 1 W.L.R. 635, and p. 370, ante, any defence 
on these lines is clearly impossible. 

In McCombe v. Read the plaintiff's house had been built 
in about 1912 and the defendant’s house in about 1907. 
On the defendant's premises there was an old black Italian 
poplar planted before either house was built, and also, adjoining 
the boundary which separated the parties’ respective premises, 
a row of Lombardy poplars planted at the time when the 
plaintiff's house was built. (As this and Butler's case indicate, 
poplars are the trees most likely to cause the kind of trouble 
which arose in these cases, as their roots spread very widely 
and very rapidly.) In 1949 cracks appeared in the plaintiff’s 
house, and when the ground round the house was excavated 
poplar roots were found running under the foundations. 
In 1952 and 1953, after the issue of the writ, further subsidences 
occurred and more damage was suffered by the plaintiff’s 
house. At the trial Harman, J. (sitting on this occasion as 
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an additional judge of the Queen’s Bench Division), found 
that the roots of the poplars growing on the defendant's land 
were the cause of the damage to the plaintiff’s house, and 
that the plaintiff had therefore proved his case. 

The learned judge then went straight on to discuss the 
question of what remedy the plaintiff was entitled to. There 
was no English case in which an injunction had been granted, 
but in the Irish case of Middleton v. Humphries (1913), 
47 Ir. L.T. 160 (which was mentioned with approval by 
Lewis, J., in Butler's case), an injunction had been granted to 
restrain the defendant from continuing to permit roots from 
a tree on his land to burrow under the plaintiff's wall, which 
had collapsed, as was found, owing to the action of these 
roots. Harman, J., followed that decision: if an action on 
the case lay, then, in his judgment, the remedy of an 
injunction must be available if the nuisance is a continuing 
one, as it clearly was in the case before him. 

McCombe v. Read is reported on the question more of 
remedies than of the substantive law applicable in cases of 
injury suffered from encroachment by trees and their roots 
but it is clear from the report that the question whether the 
trees which caused the damage had been planted by the 
defendant or not was not considered to be material. The 
parties were leaseholders of their respective premises, and it 
can be taken that the defendant had not been responsible 
for planting the Italian poplar which was already on his 
land before the house on that land had been built. The 
other poplars could hardly have been planted by anyone 
other than the defendant or a predecessor in title of his. 
But the damage done by these trees was not differentiated, 
and reference to Lemmon v. Webb and Smith v. Giddy in the 
judgment shows that the plaintiff's case was treated throughout 
as lying in nuisance, as does also the reference to the action 
being one on the case. Nuisance is founded in the use to 
which the defendant puts his land: sic utere tuo ut alienum 
non ledas. It was the defendant’s use of the land, which 
included his permitting the trees in question to grow, which! 
rendered him open to action at the suit of his neighbour. 

This case is also reported on the question of damages. 
An amount was sought to be recovered as special damages, 
this amount being specified in the writ, but the plaintifi 
also sought to recover for damage discovered in 1952 and 
1953, that is, after the issue of the writ. The learned judge 
held that if the latter damage was new damage, he could 
not recover for it in the action (a new writ and a new action 
would have been necessary for that), but if it was continuing 
damage from the same nuisance then he could recover damage 
(to be ascertained by inquiry) up to the date of judgment. 
The plaintiff accepted an inquiry on these lines. 

me a 


CONTRACTUAL OR STATUTORY ? 


RENT control has been a feature of the law since 1915 ; many 
of those on whom it conferred security of tenure have died ; 
the definitions of ‘tenant ’’ contained in the Increase of Rent, 
etc., Restrictions Act, 1920, s. 12 (1) (g), amended by the Rent, 
etc., Restrictions (Amendment) Act, 1933, s. 13, and by the 
Increase of Rent, etc. (Restrictions) Act, 1935, s. 1, coupled 
with the decision in Moodie v. Hosegood [1952] A.C. 61, have, 
as our “ Points in Practice ’’ department could testify, tended 
to confront practitioners more and more often with a problem 
of this kind: a tenant of controlled premises dies ; it appears 
that she was the widow of a former tenant : a member of her 


family who resided with her for six months or more before she 
died claims a tenancy by virtue of the aforementioned statutory 
provisions ; is the claim valid? Or is it a case to which the 
“no second transmission on death’’ rule, established by 
Pain v. Cobb (1931), 146 L.T. 13 and approved in Summers 
v. Donohue |1945) K.B. 376 (C.A.), applies ? 

The possibilities of the situation have now been illustrated 
by Whitmore and Another v. Lambert |1955| 1 W.L.R. 495 
(C.A.) ; ante, p. 316. Looking at the facts from the plaintiffs’ 
point of view: they came on the scene in the thirties, when 
they bought a controlled dwelling-house occupied (to use a 
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neutral expression) by-one Mrs. Ingram. And there was, as 
Evershed, M.R., said in his judgment, no evidence that they or 
their predecessors made any inquiry whether Mrs. Ingram 
continued in occupation by virtue of a will made by her 
husband. ‘‘ Continued,’’ because it was shown that the late 
husband had taken the house in or about 1920 and died in 
1922. The learned Master of the Rolls described him as a 
“meek military musician’’; whether this alliterative 
expression means that he played the clarinet rather than the 
drum does not appear, but the instrument that does matter is 
a will (though where this will came from at the trial appeared 
to the Master of the Rolls to be somewhat of a mystery) 
by which the widow was appointed sole executrix and was 
also made sole beneficiary. It was suggested that Mrs. Ingram 
may not have known of the existence of the will, a suggestion 
which Evershed, M.R., declined to accept ; but it was clear 
that she never proved it, that she had paid the rent reserved 
by the tenancy granted to her late husband, that a rent book 
commencing October, 1923, named her as tenant, without 
qualification, and that one which began at a period subsequent 
to the plaintiffs’ purchase likewise described her as tenant 
simpliciter. It also appeared that increases of rent were made 
during her tenancy. She died in 1953, leaving a will which 
appointed the defendant sole executrix. 

The defendant was an adopted daughter of Mrs. Ingram. 
The adoption was de facto, but it was not disputed that she 
satisfied the ‘‘ member of the tenant’s family ’’ requirement of 
s. 12 (1) (g) of the Act of 1920. But what she had to establish 
was that her adoptive mother had not been such a tenant ; 
and, according to the county court judge, the failure to prove 
the original tenant’s will, plus the impossibility (by reason of 
the Administration of Estates Act, 1925, s. 5—if an executor 
survives the testator but dies without having taken out 
probate his rights cease, and representation devolves as if he 
had not been appointed executor) of showing that she derived 
title under the will, disposed of the defendant’s claim : the 
husband had died intestate; before the 1935 amendment, 
transmission by death applied only in cases of intestacy. 

The county court judge seems rather to have concentrated 
on the continued existence of the original tenancy, basing his 
conclusion on the proposition that as the widow had not 
proved the will she could not be shown to have succeeded to 
that tenancy : it followed that she must have been a ‘‘ mere ”’ 
s. 12 (1) (g) tenant, her rights terminating with her life. 

It was, indeed, in the Court of Appeal that the question was 
first raised whether the original tenant had died intestate. 
At first sight, it would seem pretty obvious to most people 
that anyone who leaves a will does not die intestate, it not 
being his fault that no one else takes steps to prove it. But 
the argument was advanced that the court could not receive 
evidence of any will except for purely collateral purposes : 
an instrument cannot be proved to be a will unless it has been 
admitted to probate. This argument was rejected, by 
reference, inter alia, to authorities showing what a number of 
things an executor may lawfully do before proving the will ; 
it was clear that the defendant’s adoptive mother could have 
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justified her entry (and, presumably, occupation) by showing 
that she was the executrix of the late tenant’s will—and 
could thereafter, at any time, “if necessary,’’ have proved 
the will. 

That negatived the ‘‘ mere s. 12 (1) (g)’’ notion ; but there 
remained one interesting point, which might be described as 
based on the continued existence of the legal estate in the 
tenancy granted in 1920. For, the will not having been 
proved, that estate had been outstanding in the President 
of the Probate Court (who had been given notice to quit, but 
not till just before the proceedings had been instituted), the 
late Mrs. Ingram having at most “ merely a contractual 
right enforceable in a court of equity.”’ 

The court dealt with that point by applying Mackley v. 
Nutting (1949) 2 K.B. 55 (C.A.), which, said Evershed, M.R., 
in many respects bore a strong resemblance on its facts to 
the present case. Its facts were that a contractual protected 
tenant had died intestate ; no one had taken out letters of 
administration ; the then landlords had not wanted to turn 
the widow out, and would not have if they could ; she had 
paid rent and they had accepted the same rent; she died 
intestate, and the defendant then took out letters of admin- 
istration and claimed the tenancy. It was held that the 
landlords had been estopped from denying the grant of a 
tenancy to the defendant’s mother, and that the mother’s 
rights passed to the defendant as her legal representative. 
The defendant in the present case, it was held, had 
corresponding rights. 

With respect, it might be suggested that there was one 
vital difference between the two sets of facts. In Mackley 
v. Nutting, Cohen, L.J., applied a passage from Spencer 
Bower on Estoppel to the effect that on the death of the 
representee the persons who in right of him or his estate 
would be entitled to enforce any contract made with him 
can take advantage of the estoppel. And Mrs. Nutting had 
had an estate and a contract when she died ; but Mrs. Ingram, 
while she may have had a tenancy by estoppel when she first 
paid rent, would, if the increases were the authorised ones, 
have died a statutory tenant, and there was no estate which 
the adopted daughter (who was, in fact, sole beneficiary 
under her will) could claim and no contract for her to enforce. 

This, of course, would not prevent the adopted daughter 
from qualifying for a s. 12 (1) (g) tenancy as on the death of 
a statutory tenant who had been a contractual one ; and in 
my respectful submission, most of the cases of the type 
discussed work out in that way, without any reference to 
the law governing devolution of estates and probate law. 
What happens is what has happened scores of times before 
rent control was thought of: a tenant dies, his landlord, 
without inquiring about the deceased’s personal representa- 
tive, testamentary dispositions, etc., recognises the widow as 
tenant. A very ordinary case of estoppel which, as H. Lewis 
and Son, Ltd. v. Morelli (1948) 2 All E.R. 1021 (C.A.) last 
made clear, applies to oral tenancies as it does to leases by 


deed. 
R. B. 


HERE AND THERE 


REASON AND THE COW 
ONCE a poet, writing about a cow standing in a lily pool 
gazing at her reflection, asked (one can only suppose 
rhetorically) :— 
“ Does she take it all for granted 
With the sweet natural logic of her kind ? ”’ 


But sweet natural logic was hardly the outstanding 

characteristic of a cow whose exploits in the streets and 

habitations of Inverness recently gave occasion for a sapient 

judgment by the Sheriff Principal, Mr. Hector McKechnie, Q.C. 

If English cows are to be found mooning inarticulately in lily 

pools (at any rate when they think they see a poet in the 
3 
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offing), what is expected of an ordinary reasonable Scottish 
cow has been succinctly set down by Robert Louis Stevenson. 
Apart from giving him cream to eat with apple-tart— 


““She wanders lowing here and there 
And yet she cannot stray, 
All in the pleasant open air 
The pleasant light of day.”’ 


COW ERRANT 


SucH is the reasonable cow of which the reasonable Scot will 
take account. I‘ar other was the venturesome cow of Inverness, 
surely a direct descendant of that other unpredictable beast 
who jumped over the moon. She was a country cow and had 
been brought into town for the auctions. Now, looking at the 
world in a cow’s eye view, Inverness must seem a very 
metropolis, and it is well known that sale time almost 
inevitably produces a disturbing effect on the female mind. 
The disturbance in this instance so powerfully affected the 
rural visitor that, with stubborn resolution to be free, she 
broke through two gates and joyously cantered down the main 
thoroughfare of the city, but, with more presence of mind 
than most motorists in a strange place, on coming to a 
one-way street she turned right to go down it in the correct 
direction. But in so doing her attention was attracted by the 
mysteriously inviting entrance to a close and in she went. 
(It should be explained that whereas an Englishman entering a 
close expects to mect a bishop or at least a minor canon, in 
eotland a close is the ground-floor passage of a block of 
‘latted houses.) In the close there was a stairway and up the 
stairway went the indomitable beast, drawn by who knows 
what social instincts. This contingency the architect and the 
builders had failed to foresee. The floors they had provided 
were not strong enough to bear the weight of the unexpected 
visitor, who consequently in the most literal sense of the 
expression dropped in on Miss Jessie Isabella Cameron who 
kept a shop below. In her fall, she turned on a tap, producing 
a minor inundation. One would like to believe that the shop 
was a china shop, but on this important detail the available 
reports are silent. Be that as it may, a lady of the Cameron 
clan, with its fine old cattle-raiding traditions, might have been 
expected to welcome with open arms as a gift descending from 
the gods a cow miraculously descending through her ceiling, 
almost a return to those mythological days when heavenly 


THE SOLICITORS’ 


JOURNAL June 25, 1955 


providence assumed so many improbable shapes. An equitable 
and to her satisfactory settlement might surely have been 
arrived at by allowing her to keep the cow, possibly as a 
nucleus of a dairy business, but the animal was slaughtered 
and she was left to seek what remedy she could in the Sheriff 
Court against the farmer who owned the cow and the 
auctioneer from whose custody the sensational escape was 
effected. 
THE SHERIFF’S FUNCTION 
AccorpinG to American ideas of a sheriff, to which the 
English have been conditioned by ‘‘ Westerns ’’ in the cinema, 
the Sheriff and his deputy should have intervened far earlier 
in the proceedings. To a non-Scottish mind, it was when the 
cow was careering down the main thoroughfare of the city 
that these two officials should have appeared in hot pursuit, 
accompanied or unaccompanied by their posse. The resulting 
rodeo might have started in Inverness an annual ceremony 
which would have rivalled in pageantry and excitement the 
Common Ridings of the Border towns or the “ free for all ”’ 
bullfights in the streets of Pampeluna. It would have been a 
great and manifest encouragement to the tourist traffic of 
the city. But we are not very good at starting traditions 
these days and the matter took the more conventional course 
of a battle at law: so the errant cow of Inverness must take its 
place in legal history alongside A. P. Herbert’s “ negotiable 
cow”’ in the case of Inland Revenue v. Haddock. (The 
defendant, you remember, had made out a cheque for income 
tax on a large white cow of malevolent aspect, delivering it at 
the Collector’s office.) The Sheriff Principal, upholding the 
decision of Sheriff Grant, said that he felt forced to the 
conclusion ‘that a_ gate-crashing, stair-climbing, — tap- 
turning cow was something su generis for whose depredations 
the law affords no remedy unless there was knowledge of some 
such propensities ’’—evidently a remote contingency. He 
concluded : ‘‘ I do not think that for a cow to go upstairs is a 
possibility of which a reasonable man would take account.” 
In case anyone has read on hopefully so far on the off-chance 
of finding some serious law at the end, he will be glad to hear 
that the case involved the decision that Jn re Polemits and 
Furness, Withy & Co. (1921) 3 K.B. 560 is not good law in 
Scotland, where one is liable only for such results of one’s 
negligence as are reasonably foreseeable. 
RICHARD Roe. 
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TALKING “SHOP” 


PLAIN TALES FROM THE SHELVES—XII 


A QUESTION OF LEGITIMACY 
Wuat will lawyers make of our contemporary law books in, 
say, the year 2088? Will they then talk of Indermaur, 
Snell, Lewin, Salmond, Scrutton, Megarry and such great 
names as these? Or will all this learning have passed into the 
sere and yellow of the printed page ? 

One hundred and thirty-three years may not count for 
much in terms of Darwinian evolution, but in terms of social 
change and legal development it does. Looking backwards, 
it carries us to the year 1822, seven years after the Battle of 
Waterloo. In that year Mr. Henry Butterworth, of 7 Fleet 
Street, ‘‘ Between the Temple Gates,’’ was announcing his new 
list of publications. There were Brown’s Cases in Chancery, 
the Fifth Edition, with important corrections and additions 
from various sources, including ‘“MS. notes by eminent and 
dignified Members of the Profession.’’ It seems that Brown's 
Cases were not a monopoly of Mr. Butterworth’s, for he 
adds, in italics, and more in sorrow than in anger, that “a 
Rival Publication having been brought out during the progress 
of this Edition through the Press, the Publisher presumes 
to make that known to the Profession, with a view to 
preventing any disappointment.”’ 

Also in Mr. Butterworth’s list were Buck’s Cases in 
Bankruptcy ; Bingham’s Landlord and Tenant ; Supplement 
to Vesey, Sen. ; Criminal Law at Demeireira (by the author 
of ‘““An Essay on the Roman Law of the Manumission of 
Slaves and its applicability to the Colony ’’) ; Roper’s Rights 
of Husband and Wife ; Runnington’s Ejectment ; Robinson’s 
Gavelkind ; Scriven’s Copyholds ; Summary of Nist Prius ; 
and a Synopsis of the Game Laws (on a large sheet, price 
7s. 6d. coloured, or 6s. plain: “ The Sportsman’s Companion 
... by D. Hughes, Esquire, of the Inner Temple ’’). 

Mr. Butterworth did not confine himself td text-books, 
and for reasons that will appear I find his most interesting 
publication for that year to have been :— 

“Day's Case. Question as to Legitimacy. In 8vo, 
price 6s. in boards. A Trial by Ejectment between John 
Day of Bedford, Esquire, Plaintiff, and Thomas Day of 
Spaldwick, Esquire, Defendant, for the Recovery of an 
Estate in the County of Huntingdon, tried at the Assizes 
held there July 31, 1797, before the Hon. Mr. Justice Heath 
and a special Jury. Taken in shorthand by 
Mr. Blanchard.” 

Day v. Day was a microcosm of the Tichborne Peerage case, 
but being of more manageable proportions it is more readable. 
The facts, briefly, were these. Certain freehold and copyhold 
estates in Huntingdonshire stood settled by the will of one 
Thomas Day (the grandfather) to his son Thomas Day for 
life, with remainder to the heirs of the body of his said son in 
tail; and in default of such issue of his son Thomas, to his 
younger son John in fee. The plaintiff in the present action 
was this younger son’s son, namely, John Day (the grandson). 
The defendant was, or claimed to be, the elder son’s son, 
namely, Thomas Day (the grandson). The whole business 
would be easier to follow if the same Christian names did not 
repeat themselves, but the following diagram may clear up 


any residual confusion :— 
THomMmas Day 
(the Grandfather and Testator) 


JOHN 
(Younger Son) 


THomas m. — Lakin 
(Elder Son) (‘‘ Mrs. Day ’’) 


| 
Ne Be Se aes ie ais OG vor Ka Bhatia ale Se eRe Joun 
(Grandson) (Grandson) 
Defendant Plaintiff 


The plaintiff contended that the defendant was not the 
legitimate child of his uncle Thomas, but a supposititious 
child introduced into his uncle's family by the plaintiff's aunt, 
who before her marriage had been a domestic servant. in 
the household. (Her maiden name was Lakin, but I have been 
unable to discover her Christian names ; she appears through 
out the trial under the description ‘‘ Mrs. Day,’’ and I will so 
refer to her.) The defendant relied in the main upon (i) 
evidence of old family servants ; (ii) a presumption of his 
legitimacy, fortified by his father’s will, in which he was 
described as his father’s son ; and (ili) the result of an earlier 
action tried before Lord Loughborough in 1784, in which the 
present plaintiff's father had sought unsuccessfully to recover 
the estates from the present defendant, whose father had died 
in the previous year. But from the defendant's point of view, 
perhaps the most favourable feature of the trial was the venue, 
for, as the plaintiff declared, in a preface to the report of the 
trial, the town of Huntingdon at the time ‘‘ more resembled 
the scene of a contested election than an assize town during the 
solemn administration of justice,’ adding that “such was the 
state of confusion ... 1 was obliged to apply to the mayor to 
order out his constables to keep the peace and enable me to 
bring my witnesses into court.”’ 

At both the trials of 1784 and 1797 the two plaintiff Johns 
of Bedford called a host of witnesses to prove that Mrs. Day 
was not and never had been pregnant since the death of her 
only child, a daughter, and the defendant responded with 
a multitude of witnesses testifying to the opposite effect. 
Upon such conflicting evidence, and despite the terms of 
the will of Thomas the son, the issue might have hung in the 
balance at the first trial, but the verdict was clinched for the 
defendant by two perjured witnesses—Elizabeth Cornes and 
her daughter Elizabeth Rutter, who deposed with a wealth 
of corroborative detail to the exact circumstances of the 
defendant’s birth at their house in Brosely, Shropshire. 
Soon afterwards, being stung by remorse, or more probably 
disappointed of their reward, they confessed to the perjury 
That they did so by any machination on the part of the 
cadet branch of the family seems improbable, for they made the 
confession in 1785, and it was not until some twelve years 
later that John Day (the grandson) had sufficiently retrenched 
the family fortunes to hazard them upon another litigious 
venture. 

Characteristic of the evidence for the plaintiff at the second 
trial was the following :— 

William Crowger, sworn : 

(Y. Had she the appearance of a woman with child or 
not ? 
A. Not to me, sir. 
Thomas Brandley, sworn : 
Q. At that time what appearance had she ? 
A. She was a very thin woman, sir. 
(. No appearance of being with child ? 
A, No appearance of it at all. 

Sarah Johnson, sworn: 
Q. Did you observe her appearance ? 
A. Yes. 
Y. Did she appear to be with child ? 
A. She did not. 
Q. She did not ? 
A. She did not. 

Jane Turner, sworn : 

Q. Had she the appearance of being with child ? 
A. I never apprehended anything of the sort. 
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Y. Did you see her frequently ? 

A. Yes, I did. 

The witnesses for the defendant were equally categorical, 
and this despite the fact that their evidence related to events 
previous to those narrated by the plaintiff's witnesses. 

Mary Harding, sworn: 

YQ. You have no doubt that she was advanced ? 

A. She was very forward when she went from here 
i.e., from her husband’s house to “lie in’’ at her father’s 
house’. 

Q. You have no doubt that she was with child ? 

A. No; she was afraid that she might be delivered 
before she got to her journey’s end. 

Cross-examined by Mr. Erskine : 

Q. You was afraid that Mr. Crowger would be the man- 
midwife ? 

mo NOSE... . 

Q. She could not have played at cricket, I daresay ? 

A. No, sir. 

Q. What would you have thought of her riding a good 
hard trotting horse, working it along at the rate of seven 
or eight miles an hour ? 

A. She could not stand that, sir. 

VY. What would you have betted on her walking there by 
the time ? 

A, I don’t know. 

Later : 

QV. When she put the child to the breast, had you any idea 
of looking to see how it went on ? 

A. It sucked as well as other children do. 

Re-examined by Mr. Garrow : 

VY. This gentleman | Mr. Erskine) is a better father than he 
is a nurse. If there is any milk there is no doubt about a 
child’s getting it ? 

A. No, sir. 

Q. My friend wanted to introduce you into a bad habit of 
betting. Have you any doubt that she was big with child 
when she went from here ? 

A. She was, sir, very big. 

And so it went on. Mary Reed, the charwoman, who had 
had eleven children of her own, asserted that Mrs. Day 
“ had the appearance of a lying-in woman”’ ; she was “ with 
child as sure as I was.’’ And Mrs. Elizabeth Johnston’s 
inconsequent answers yielded little ground to Mr. Erskine in 
cross-examination :— 

Elizabeth Johnston, cross-examined : 

QV. It is a very fine child ? 

A. Yes, sir. 

YQ. And very much like its papa ? 


A. Yes, sir. 

VY. You are a very civil sort of woman ? 

A. Yes, sir. 

VY. I hope you know that all children are like their 
papas ?—They ought to be remarkably like at five weeks 


old. It struck you all of a heap, did it not ? 

A. (Witness, semble, supposing it to be alleged that the 
baby, and not its paternal resemblance, “‘ struck her all of 
a heap’’): I did the best I could for it. 

Later: 

Q. You are a plain sort of woman ? 

A. A very nice looking woman. 

QV. Yes, so you are ? 

A, 1 don’t mean myself, sir, please your honour ! 

But we could go on with this indefinitely and learn 
nothing to the purpose. Certainly for an expectant mother 


SOLICITORS’ 


JOURNAL June 25, 1955 


Mrs. Day’s activities were most eccentric. After leaving 
her husband’s house for her “ lying-in ’’ on 22nd November, 
1774, she had no sooner arrived at her father’s house than 
she importuned one Elizabeth Rawlins to surrender to her 
a bastard child, born on the fifth of that month, of which 
Elizabeth was the mother and Mrs. Day’s brother, Samuel 
Lakin, was the father. Elizabeth relinquished the child to 
Mrs. Day but repented of her action after a week and took 
out a magistrate’s warrant for its return. This more or 
less set the pattern for Mrs. Day’s subsequent activities, for, 
baulked of the Rawlins child, she attempted, in company with 
one Mrs. Harris (a material witness whose evidence at the first 
trial had been suppressed by the simple expedient of locking 
her up until it was over), to adopt the children, successively, 
of Sarah Hollander, Mary Smith (or Rowe), and another Mary 
from the workhouse at Wolverhampton—Mary Ward, 
then Mary Handley. Of these, the first two refused to part 
with their children ; the workhouse Mary parted with hers, 
but then repented of her action and, like Elizabeth Rawlins, 
procured a warrant for its restoration. Finally, Mrs. Day, 
who must by now have learnt something of the workings of 
maternal affection, contrived to acquire and retain the child 
of one Anne Osborne (then Anne Stokes), which she very 
sensibly had delivered to her upon the high road at the village 
of Queslett, five miles from Birmingham ; by this means she 
was able to ensure that as soon as the child had changed hands, 
the natural mother would return home to Birmingham and 
leave her free to set off on horseback with her party and the 
child in a different direction. This child, as there can be very 
little doubt, and contrary to the finding at both trials, was 
the defendant, Thomas Day (the grandson). 

So much for the evidence. As it happens, I now own Lord 
Erskine’s original copy of Day v. Day, and at the end of the 
report Lord Erskine has written in his neat hand a long note, 
from which the following is an excerpt :— 

“The whole of this extraordinary trial is most correctly 
reported, as I looked over Mr. Day’s notes of it with the, 
greatest attention soon after it took place, and I can no 
otherwise account for the disgusting and improper summing- 
up by Mr. Justice Heath than by a prejudice which I 
imagine he had imbibed upon the subject of filiation through 
the Douglas cause, when he became acquainted with and 
was patronised by Lord Thurlow who made him a Judge. 
I always thought Mr. Justice Heath a better Farmer than a 
Lawyer ... No man lettered or unlettered can possibly 
read the trial in this volume without astonishment at the 
verdict . Erskine. 

P.S. It will be seen I prevented Mr. Day . . . from 
making any public remarks upon the conduct of the Judge; 
upon this trial, but this note of my own may be useful 
hereafter for the honor of the trial by Jury, which such a 
verdict has a tendency to bring into disrepute. Juries 
seldom, if ever, do wrong except they are misled. E.”’ 
This note is dated 12th May, 1823. The volume in which 

it appears seems to have been in court at the Tichborne 
trial, for on a fly-leaf appears, over a signature which- 
pace Lord Curzon*—resembles a concertina, but might be 
“FE. H. Meahy,’’ another testy note, dated 20th June, 
1877 :— 

“T used this copy of Day v. Day during the Tichborne 
trial, and vainly sought for an opportunity of being allowed 
to read the comment which appears post page 329 {Lord 
Erskine’s comment, supra] as a hint to the Three Judges 
of what might in a future time be said of themselves. But 
Cockburn apparently guessed that there was something 


* Lord Curzon, when Viceroy of India, minuted that ‘he agreed 
with the gentleman whose signature resembles a trombone ”’. 
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(derogatory of the Bench ?) 
what I sought...” 

The writer of this last note concludes by observing that 
he regards the volume as a legal and literary curiosity, which 


POINTS IN 


CounT— 


and he utterly baffled me in 


Distinct OFFENCES CHARGED IN ONE 


AMENDMENT BY CoURT 


Indictment 


Q. Is an indictment charging A with inclusive damage of 
cight street lamps and two glass windows of a caravan bad for 
duplicity ? Does the fact that the lamps and caravan are 
situated about half a mile apart affect the matter? If the 
indictment is bad for duplicity, is the court in order in amending 
the indictment by deleting the reference to the two glass windows 
of the caravan when an application by way of motion is made 
to quash the indictment ? Could the court split the charge and 
substitute two counts ? It occurs to us that neither amendment 
could be made without causing injustice to the accused—s. 5 of 
the Indictments Act, 1915. 

A. We think that the indictment is defective if, as we gather, 
the damage to the street lamps and to the caravan windows is 
charged all in the one count. The count is bad for duplicity, 
not the indictment, which may properly charge distinct offences, 
subject to the Indictments Rules. We are assuming that the 
circumstances of the damage (which are not stated in the question) 
are not such as to render the whole transaction one. If, as 
appears from the distance between lamps and caravan, there were 
several separate incidents in one comparatively prolonged esca- 
pade, the proper course is to charge the incidents in separate 
counts, by analogy with the directions given in R. v. Ballysingh 
(1952), 37 Cr. App. R. 28 (several articles “ lifted’’ from one 
store in one expedition). We think that the court may amend the 
count by deleting the reference to one or other of the acts of 
damage alleged. The addition of a fresh count to cover the 
part deleted from the original count appears technically competent, 
yet we doubt whether a court would do this because of resulting 
unfairness to the accused. 


WHETHER 
SETTING 


Planning ALTERATION TO FASCIA OF SHOP FRONT 
DEVELOPMENT—PLANNING PERMISSION SUBJECT TO 
Back OF SHOP FRONT 
Q. Our client A has recently taken a lease of shop premises 
and proposes to alter the shop front by altering the fascia. Our 
client has been informed by the local planning authority that 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
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may be an overstatement, but certainly Day v. Day was a 
curious case. I respectfully concur in Lord Erskine’s view 
that it was wrongly decided. 

“ Escrow.” 


PRACTICE 


this alteration constitutes development under the Town and 
Country Planning Act, 1947, for which permission is required, 
and they further advise our client that a case on this point was 
recently taken to court and a decision given in the council's 
favour. We wonder if you have any note of this case or similar 
cases and could refer us to the same. We are further instructed 
that the planning authority is prepared to grant planning 
permission, subject, however, to certain conditions, one of 
which will be that the front of the shop is to be set back several 
feet to conform apparently with a new building line. We are 
under the impression that the 1954 Act provides that an owner 
of property is entitled to compensation in such circumstances 
where planning consent is given subject to conditions. 

A. Whether or not the alteration to the fascia is development 
depends on whether it materially affects the external appearance 
of the shop (see s. 12 (2), proviso (a), of the Town and Country 
Planning Act, 1947). We know of no decision of the courts 
on the subject, but two decisions by the Minister relating to 
alterations to shop fronts will be found respectively in the Ninth 
and Tenth Bulletins of Selected Appeal Decisions issued by 
the Ministry of Housing and Local Government, obtainable 
from H.M.S.O. (decisions IX/9 and X/17). In the first case the 
Minister held that the work was not, and in the second case 
that it was, development requiring planning permission. The 
decision in every case must depend on the degree of alteration 
I-ven if the work in the present case is development, however, 
we think that a condition requiring the setting back of the 
entire shop front by several feet would be unreasonable and that 
the Minister would so hold on appeal. Such a condition would 
be reasonable only if the work were so substantial as to amount 
to rebuilding the premises. In our opinion, the only question 
which should be considered in deciding to grant or refuse 
permission is “‘ Does the new design of the fascia spoil the 
appearance of the shop and the street to such an extent as to 
justify refusal of permission ?’’ If it not, and the fact 
that the local authority are prepared to grant a conditional 
permission is some evidence that it not, unconditional 
permission ought to be granted. If the authority persist in their 
attitude and either refuse permission or grant it subject to the 
condition mentioned, an appeal to the Minister should be seriously 
considered. On the appeal it will be possible to argue (a) that 
the work is not development requiring permission, and (/) that 
the decision is unreasonable. As to compensation in respect 
of the condition, we think that s. 20 (2) (a) and (b) of the Town 
and Country Planning Act, 1954, would preclude the payment 


does 
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of any compensation under that Act. We think, however, 
that compensation would be payable under s. 20 of the 1947 
Act and the Third Schedule to that Act as amended by s. 71 of 


and the Seventh Schedule to the 1954 Act. It is, however, a 
prerequisite to any successful claim under this sectioi that the 
planning decision should have been given by the Minister. lor 
this reason also, therefore, an appeal should be made if a 
conditional permission is granted. 


CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of THE SoLiciToRS’ JOURNAL] 


Young Professional People in London 


Sir,-For some time anxiety has been expressed at the 
loneliness of young people who start professional jobs far from 
the towns in which their parents live. Many of these young men 
and women complain that they find it difficult to meet other 
contemporaries who share their interests. Most of them live in 
“digs ’’ where it is difficult to entertain, and all of them find 
entertaining in restaurants expensive. 


In an attempt to meet the needs of these young people a new 
club has been opened in London—The Coffee Pot—directed by 
a committee composed largely of recent graduates and three or 
four senior members. This club is intended for younger members 
of the professions, particularly those who are not native Londoners, 


or who, having been away at boarding s« hool or university, have 
lost touch with their contemporaries who live near their homes 
Membership is open to both men and women between the ages of 
19 and 30. The subscription is {2a year. There is no entrance fee 

There is an ‘‘ At Home " at The Coffee Pot Club every Monday 
between 7.30 and 10 p.m. There are restaurant and club lounge 
facilities on Mondays, Tuesdays, Thursdays and Fridays 

It is hoped to open other Coffee Pots in various towns, and there 
are schemes for a London Coffee Pot which will be open every day. 

Anyone who would like to hear more about The Coffee Pot is 
invited to write to the Secretary, The Coffee Pot, 83 Chiltern 
Street, London, W.1. 

JeAN LINDSAY. 

London, W.1. lk’. S. SKELTON. 
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NOTES OF CASES 


The Notes of Cases in this tssue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
APPEAL TO PRIVY COUNCIL: ON COSTS ONLY: 
COMPETENCY 
Karikari and Another v. Agyekum II 
Lord Radcliffe, Lord Somervell of Harrow and Mr. L. M. D. de Silva 
7th June, 1955 


This was a petition by the respondent to this appeal to dismiss 
the appeal on the ground that the leave granted by the West 
\frican Court of Appeal pursuant to art. 3 (a) of the West African 
(Appeal to Privy Council) Order in Council, 1949-50, was 
incompetent. By art. 3: ‘“‘ Subject to the provisions of this 
Order, an appeal shall lie: (a) as of right, from any final judgment 
of the Court, where the matter in dispute on the appeal amounts 
to or is of the value of £500 sterling or upwards, ...; and (b) at 
the discretion of the Court, from any other judgment of the Court, 
whether final or interlocutory, if, in the opinion of the Court, 
the question involved in the appeal is one which, by reason of its 
great general or public importance or otherwise, ought to be 
submitted to Her Majesty in Council for decision.”’ The petitioner, 
as plaintiff, in 1950 instituted proceedings for trespass upon and 
recovery of possession of certain lands. He succeeded. The 
defendants appealed and the appeal was dismissed. The 
petitioner submitted his bill of costs. This petition was concerned 
with two items of costs for a surveyor’s fees and labourers’ wages, 
amounting in all to £870, incurred in the preparation of a plan 
which had been ordered in the above proceedings. The taxing 
officer took the view that having regard to the terms of that 
order a much smaller and less expensive plan was all for which 
the petitioner could claim, and he reduced the sum to £9. The 
judge upon review held that the taxing officer’s discretion had 
not been exercised improperly and he refused to interfere. The 
petitioner then appealed to the Court of Appeal, who allowed 
£730 in respect of the two items of costs. It was from that order 
that leave to appeal to the Privy Council was granted as of right 
under art. 3 (a) of the Order in Council; and by this petition 
the respondent to the appeal sought to have the appeal dismissed 
on the ground, inter alia, that an appeal did not lie for costs 
alone. 


Lorp SOMERVELL OF HARROW, giving the judgment, said that 
the first question was whether an appeal was within art. 3 (a) 
when the matter in dispute was as to costs only. Appeals as 
to costs were in a special category: ‘‘ The rule with respect 
to costs in this House as well as in the Privy Council and the 
Court of Chancery is that you cannot appeal for costs alone 
(Inglis v. Mansfield (1835), 3 Cl. & I. 362). 
Mauritius v. Paturau (1876), 35 L.T. 869, it was said : 
are notallowed to Her Majesty merely for the sake of costs’.”’ 
statements required qualification: in Donald Campbell & Co., Ltd.v. 
Pollak {1927| A.C. 733 the House of Lords decided that not- 
withstanding the general rule of practice that no appeal lay for 
costs only, an appeal would be entertained if an error of law was 
alleged. It was, however, sufficient for the question of con- 
struction that such appeals would only be entertained in very 
exceptional circumstances. Article 3 (a) conferred an appeal 
as of right based on quantum. It could not be construed as 
conferring such a right in cases where prima facie no appeal 
would be entertained whatever the amount in issue. Having 
regard to the general position of appeals on costs it was natural 
to construe the words “‘ matter in dispute ’’ as meaning matter 
in dispute in the proceedings other than costs. The West African 
Court of Appeal were wrong in treating the application as one 
falling under art. 3 (a). It seemed clear that in theory at any 
rate appeals as to the incidence and quantum of costs might 
come within the provisions of para. (b) of art. 3, or be the subject 
of special leave by the Board. There were no facts in the present 
case which would justify the granting of special leave. 


3ut appeals 
Those 


Petition granted, and appeal dismissed. 

APPEARANCES: Phineas Quass, Q.C., and K. Narayan (A. L. 
Bryden & Williams) ; S. P. Khambatta, Q.C., and L. S. Fletcher 
(Herbert Oppenheimer, Nathan and Vandyk). 


{Reported by Cuartes CLayton, Esq., Barrister-at-Law 


[3 W.L.R. 125 


In Crédit Foncier of 


Where possible the appropriate page reference is given at the end of the note. 


COURT OF APPEAL 
COSTS: JURISDICTION TO ORDER SUCCESSFUL 
DEFENDANT TO PAY PLAINTIFF'S COSTS: 
DISCRETION UNDER RENT ACTS 
Ottway v. Jones 
I-vershed, M.R., Hodson and Parker, L.JJ. 
Appeal from Wandsworth County Court. 


25th May, 1955 


The plaintiff, H. F. Ottway, sought to recover possession from 
the defendant, W. Jones, of a dwelling-house, at Richmond, 
within the Rent Restrictions Acts on the ground that the 
defendant had been guilty of conduct which was “‘ a nuisance or 
annoyance to adjoining occupiers ’’ within para. (b) of Sched. I 
to the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933. The plaintiff's particulars of claim were dated 
23rd October, 1954, and the case was not heard until March, 
1955. The county court judge held that the plaintiff had 
established that on three occasions the defendant’s conduct had 
amounted to a serious ‘‘ nuisance or annoyance,”’ but as the last 
of these incidents had occurred in June, 1954, it would be harsh 
to make an order for possession. He directed the defendant to 
pay the plaintiff's costs and the defendant appealed against 
that order. 

EVERSHED, M.R., referred to Donald Campbell & Co., Ltd. v. 
Pollak [1927| A.C. 733, at p. 811, but said that, although the 
terms of Ord. 47, r. 1, of the County Court Rules, 1936, appeared 
to put no limit upon the way in which a county court judge 
could exercise his discretion as to costs, in the ordinary case 
where a defendant had been wholly successful Foster v. Great 
Western Railway Co. (1882), 8 Q.B.D. 515, established that it 
was not a proper exercise of the judicial discretion to order such 
a defendant to pay the plaintiff's costs, so that such an order 
would be one upon which an appeal would be entertained by the 
Court of Appeal. In a case for possession of a rent-controlled 
house the principle was different. The plaintiff might, as here, 
make out his right to invoke the jurisdiction of the court by 
showing that a ground for making an order for possession existed, 
but the court then had to decide as a matter of discretion whether | 
to grant relief. In such a case, if relief was refused, the court 
might in the exercise of its wide discretion order the defendant 
to pay the plaintiff’s costs. Andrew v. Grove [1902] 1 K.B. 625 
was distinguishable from the present case, for there the plaintiff 
failed to establish a right. In the present case, the plaintiff had 
had to bring proceedings to get relief from the tempestuous 
conduct of the defendant and justice was in the end done by 
ordering the defendant to pay the costs. 

Hopson and Pakkek, L.JJ., agreed. Appeal dismissed. 

APPEARANCES : Desmond Vowden (H. C. L. Hanne & Co.) ; 
Harry Lester (Thomas V. Edwards & Co.). 

{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 706 
DIVORCE: CONDONED ADULTERY: WHETHER FINDING} 
OF ADULTERY APPEALABLE 

Lake v. Lake 

Evershed, M.R., Hodson and Parker, L.J J. 


Application for leave to appeal. 


19th May, 1955 


DD. J. P. Lake petitioned for divorce on the grounds of his wife’s 
cruelty and adultery. By her answer the wife denied both charges, 
but pleaded that if, contrary to her contention, she had committed 
adultery it had been condoned. By a cross-prayer she sought a 
decree of judicial separation on the ground of her husband’s 
cruelty. The charge of adultery was based on the circumstance 
that the wife had been delivered of a foetus proved to be approxi- 
mately three months old in December, 1951, but that the parties 
had been living apart between April and December. The wife 
said that during that period she had been taken for drives in 
a motor van by her husband and that on one or more such 
occasions sexual intercourse had taken place between them. 
In January, 1952, the parties had lived together again as man and 
wife. The commissioner dismissed the petition on the ground 
that the charges were not sufficiently proved and he also held 
that the wife had not sufficiently proved the contents of her 








June 25, 1955 














An actual case from SSAFA’s files. The drawing is imaginary 


Will SSAFA have to fail 
this family ? 


Her husband was a sergeant in the Black Watch. Last 
year, when they returned from Germany, he was found to 
be suffering from advanced tuberculosis. When he was dis- 
charged, after treatment in hospital, they had nowhere to 
live. Neither of them was able to work: he because he was 
100% disabled, she because she had her husband and four 
young sons to look after. 

It is to help just this sort of family that SSAFA exists. 
SSAFA (the Soldiers’, Sailors’ and Airmen’s Families 
Association) first of all arranged for them to be accom- 
modated in the Army Families’ Camp near Portsmouth, 
later helped them move into a home of their own. But 
their troubles—and SSAFA’s responsibilities—are not 
over yet. This family, like many, many others, will soon 
be in need of further assistance, and the time may come 
when kind words are all we have to offer. 

We mustn’t fail this family — 

Will you help to make sure we don’t ? 

Anything you can do to help SSAFA’s work will meet 
with sincere gratitude. 





TELL YOUR CLIENTS 
ABOUT THIS 


When clients consult you 
about legacies, please 
remember SSAFA 


SSAFA 


23 Queen Anne’s Gate, 
LONDON S.W.1 
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PK Z Re. 


The 
Rent Acts 


R. £. MEGARRY 


The Housing Repairs and Rents Act, 1954, 
and Tenant Act, 
of rent restriction. 
This new edition takes full account of these 
various statutory instruments so far as they affect the general 
law under the Rent Acts. Detailed consideration is given 
to the complex provisions governing the new increases in 
respect of repairs and services. There are also warning 
references in the footnotes to the relevant provisions of the 
Requisitioned Houses and Housing (Amendment) Act, 1955, 
which are printed in an Appendix. 

The many new decisions since the last edition have been 
incorporated, and the whole work is now fully up to date. 
Although the responsibility for this edition is shared by the 
editors, Mr. Megarry has been consulted throughout, and 
made final revisions to much of the text. 





ALACRA 


and the Landlord 
1954, have wrought many changes in the law 


Acts and the 


ASHLEY BRAMALL & PAUL BAKER 
£2 16s. 6d. 


Eighth Edition by 


post paid 


BLUNDELL’S 


Rent 
Restrictions 
Cases ANNOTATED 


This handy volume provides short reports of all the Rent 
Acts Cases and gives you: The points decided —The relevant 
facts where necessary— Extracts frem the judgments 
An alphabetical arrangement of the cases —Cross-references 
linking similar cases—The points of significance A Digest 
of Cases—An Index. 

The book includes cases reported down to February, 1955, 
and will be kept up to date by the issue of Cumuls itive 
Supplements. 


Third Edition by LIONEL A. BLUNDELL & V.G. WELLINGS 


READY THIS MONTH £2 11s. 3d. post paid 


BLUNDELL’S 


Rent Restrictions Guide 
Fourth Editionby LIONEL A. BLUNDELL &V.G.WELLINGS 
Pre-publication price £1 6s. post paid 
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answer (alleging cruelty). In the course of giving his reasons 
preceding the order, the commissioner expressed doubt whether 
the husband had been responsible for the wife’s condition which 
had terminated with the miscarriage in December, 1951. After 
the commissioner had concluded his reasons there ensued a 
discussion with counsel in the course of which the commissioner 
said that he found that the wife had committed adultery. The 
wife sought to appeal out of time against the finding that she had 
committed adultery. 

EVERSHED, M.R., said that the form of order used in dismissing 
the petition was the usual and correct one, reflecting the language 
of s. 4 of the Matrimonial Causes Act, 1950, and the 
conclusion which the commissioner had reached. There was 
nothing in the order against which an appeal could lie, for even 
if the adultery were to be disproved the order would not require 
amendment. Nor could a retrial lead to a result different from 
that which was achieved by the order as it stood. A judgment 
or order against which by R.S.C., Ord. 58, r. 1, an appeal could 
be brought, pursuant to s. 27 of the Judicature Act, 1925, meant 
the formal judgment or order which was drawn up and disposed 
of the proceedings, and which in appropriate cases the successful 
party could enforce or execute. The right of appeal did not 
extend to a finding or statement in the reasons given by the 
court for the conclusion reached (assuming for the purpose of 
this case that the dialogue between the commissioner and counsel 
could be regarded as forming part of those reasons). Where, 
however, it was apparent that a finding of adultery would not 
lead to any effective result because it had been condoned, it 
might be wiser for the judge trying the case to refrain from 
expressing any concluded view on that issue because it would 
be in effect unappealable. The wife had apprehensions that in 
this case if a petition was later presented, founded on the same 
adultery revived, or if she took proceedings for maintenance, 
the adultery might be said to be res judicata. His lordship 
expressed no concluded view on that question but he said that 
if the view which Willmer, J., took in Bright v. Bright [1954 
P. 270; 97 Sol. J. 729 was correct the wife would not be 
estopped from defending herself against the alleged adultery. 

Hopson, L.J., and Parker, L.J., agreed. 

Application refused. 

APPEARANCES: E:. H. Laughton-Scott (Smith ¢» Hiudson, for 
Harold Michelmore & Co., Newton Abbot); 7. Dewar (Keene, 


Marsland & Co., for McLusky & Braddell, Exeter). 
{Reported by Miss E. DaNGerrieLp, Barrister-at-Law]) [3 W.L.R. 145 


CHANCERY DIVISION 


FAMILY PROVISION : EXTENSION OF TIME FOR MAKING 
APPLICATION: QUESTION AS TO APPLICANT’S 
INTEREST IN ESTATE OF DECEASED 


In re Bone, deceased; Bone v. Midland Bank, Ltd., 
and Others 


Danckwerts, J. 19th May, 1955 


Adjourned summons. 

By s. 2 of the Inheritance (Family Provision) Act, 1938, as 
amended by Sched. III to the Intestates’ Estates Act, 1952: 
(1) Except as provided by the following provisions of this 
section or s. 4 of this Act, an order under this Act shall not 
be made save on an application made within six months from 
the date on which representation in regard to the deceased’s 
estate is first taken out. (1A) If it is shown to the satisfaction 
of the court that the limitation to the said period of six months 
would operate unfairly . . . (b) in consequence of a question whether 
a person had an interest in the estate, or as to the nature of an 
interest in the estate, not having been determined at the time when 
representation was first taken out . . . the court may extend that 
period.”” The plaintiff, the widow of a deceased testator, probate 
of whose will was granted on 8th May, 1953, being dissatisfied with 
the provision made for her under the will, was minded to take out 
a summons under the Inheritance (Family Provision) Act, 1938, 
asking for increased provision to be made for her out of his 
estate. The time prescribed by the Act within which such an 
application might be made expired on 7th or 9th November, 1953 
(Sth November being a Sunday). The plaintiff's solicitors were 
well aware of the six months’ time limit prescribed for the making 
of an application of this nature, but refrained from taking 
immediate steps to issue a summons because they understood 
that an originating summons was to be taken out by the executors 
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raising a question of the construction of the testator’s will the 
answer to which might materially affect the widow’s interest 
under it. A construction summons, however, was never taken 
out, although it was understood that such would be the case until 
January, 1955, when counsel advised, contrary to a previous 
opinion given by other counsel, that the provisions of the will 
were clear and against the plaintiff's interests. In the meantime, 
on 10th November, 1953, just outside the time limit, the plaintiff's 
solicitors took out a summons under the Act of 1938. The 
plaintiff now asked for an extension of time within which the 
summons could lawfully be taken out for the purposes of the Act. 


DANCKWERTS, J., Said that in J” ve Greaves [1954) 1 W.L.R. 760; 
98 Sol. J. 337, Roxburgh, J., had refused to grant an extension, 
holding that the ignorance of the applicant’s solicitors as to the time 
limit was not a circumstance affecting the administration or distri- 
bution of the estate. In the present case, the mistake arose because 
the applicant's solicitors had been kept waiting by the executors’ 
solicitors. On the whole, it seemed that it would be a hardship 
if the time were not extended. Such applications must be 
considered on the particular facts of each case, and it was 
difficult to see that there was any general principle governing 
them except in so far as it was laid down in the Act of 1952. 
The present case fell directly within sub-para. (6); there was a 
‘ question ”’ and it had “ not been determined.”’ It was a proper 
case in which to grant an extension. Order accordingly. 


APPEARANCES: G. Cross, Q.C., and R. Walton (Bell, Brodrick 
and Gray); N.S.S.Warven (Waterhouse & Co., for Coleman & Co., 
Hove); B.S. Tatham (Trotter, Leaf & Pitcairn). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 703 


WILL: GIFT OF RESIDUE TO NAMED PERSONS: 
WHETHER INTESTACY AS TO SHARE REVOKED BY 
CODICIL 
ADMINISTRATION: INTESTACY AS TO SHARE OF 
RESIDUE: WHETHER PECUNIARY LEGACIES CHARGE- 
ABLE THEREON 
In re Midgley, deceased; Barclays Bank, Ltd. v. Midgley 


Harman, J. 26th May, 1955 


Adjourned summons. 

The Administration of Estates Act, 1925, provides by s. 34 (3) : 
‘“ Where the estate of a deceased person is solvent his real and, 
personal estate shall, subject to the provisions, if any, 
contained in his will, be applicable towards the discharge of the 
funeral, testamentary and administration expenses, debts and 
liabilities payable thereout in the order mentioned in Pt. II of 
Sched. I to this Act.”’ Schedule I, Pt. II: ‘‘ Order of application 
of assets when the estate is solvent. 1. Property of the deceased 
undisposed of by will, subject to the retention thereout of a fund 
sufficient to meet any pecuniary legacies.’’ A testatrix, by a 
will made in 1951, after bequeathing certain pecuniary legacies, 
bequeathed her residue to her trustees on trust for sale on trust 
to pay debts and funeral and testamentary expenses, and after 
such payment to hold the residue in equal shares absolutely on 
trust for six named persons (some of whom were next-of-kin 
while others were strangers), with a substituted gift of the share 
of any beneficiary predeceasing the testatrix to that person’s 
issue if surviving the testatrix, followed by a proviso that the 
share of any beneficiary predeceasing the testatrix without 
issue, should be held as an accretion to the other shares. The 
testatrix later by codicil revoked the bequest of one of the shares. 
A summons was taken out to ascertain whether (1) the revoked 
share accrued to the other beneficiaries, or passed as on an 
intestacy ; and (2) if the latter, whether the pecuniary legacies 
were payable out of the lapsed share or out of the estate as a 
whole. 

HARMAN, J., said that, on the first question, the beneficiaries 
could not be described as a class, or even as a group. If there 
was a class gift, revocation of one share resulted in an accruer 
to the other shares. If the gift was to named individuals, 
revocation of one share resulted in a lapse. It was contended 
that there was an intermediate class, where the gift was not to 
a class but to something very like one, and the testator had 
shown a clear intention that those who survived him should 
take ; then, if a share was revoked, there was no lapse, and the 
gift was treated as a class gift. That last theory was supported 
by In ve Whiting {1913] 2 Ch. 1 and In ve Woods [1931] 2 Ch. 138. 
In both cases it was appreciated that an exception was being 
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made, but that to hold otherwise would defeat the testator’s 
intention ; in the second case the gift was to four named daughters 
of the testatrix or to such of them as should be living at her 
death. But in Sykes v. Sykes (1868), L.R. 3 Ch. 301, in which 
the provisions were very similar to those of the present case, 
it was held that there was no class gift. Here there was a gift 
to six persons, who were neither a class nor a group. The 
testatrix, when making her codicil, had not provided for the 
hole she had made in the structure of the will; she might not 
have had any intention about it, and it was not for the court to 
impute one. Further, the fewer exceptions there were to the 
general rule in Sykes’ case (supra) the better. There would 
accordingly be a declaration that there was an intestacy as to 
one-sixth of the residue. The further question was as to how 
the pecuniary legacies were to be paid. Section 34 of the 
Administration of Estates Act, 1925, did not deal with legacies 
but referred to Sched. I, Pt. II, which directed that a fund 
should be retained out of the property undisposed of to meet 
pecuniary legacies. That meant that the fund must be used 
for that purpose, as it had been so retained, as Danckwerts, J., had 
recently held in In ve Martin [1955] 2 W.L.R. 1029; ante, p. 318, 
which seemed to be correctly decided. It had been argued 
that it was otherwise when there was a trust for sale, and Jn re 
Beaumont’s Will Trusts {1950} Ch. 462 was said to support that 
proposition, but that decision was difficult to understand, and 
it seemed that In ve Gillett’s Will Trusts [1950) Ch. 102 had not 
been cited. It might be that legacies might not be payable 
out of undisposed-of property when there was no _ intestacy 
apparent on the death of the testator, but when, as in the present 
case, it was appearent that the testator was to some extent 
intestate at his death, and as contrary intention appeared in 
the will, the schedule applied to make the pecuniary legacies 
payable out of the undisposed-of property, and there would be 
an order accordingly. Declaration accordingly. 


APPEARANCES: M. W. Cockle; H.E. Francis (T. D. Jones 
and Co., for Hargreaves, Barking); T. A.C. Burgess (Woodcock, 
Ryland & Co., for Standring, Taylor & Co., Rochdale). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] {3 W.L.R. 119 


ECCLESIASTICAL LAW: LAY RECTORY: REPAIR OF 
CHANCEL: CLAIM FOR CONTRIBUTION FOR COSTS BY 
ONE IMPROPRIATOR FROM ANOTHER 


Chivers & Sons, Ltd. v. Air Ministry; Queens’ College, 
Cambridge (Third Parties) 
Wynn Parry, J. 27th May, 1955 

Action and third party proceedings. 

By an enclosure award of 1834 and a private Act of Parliament 
of 1833 certain lands were allotted to Queens’ College, Cambridge, 
in lieu of rectorial tithes and glebe land and rights of common 
belonging to the Rectory of Oakington, of which Queens’ College 
was then the sole lay rector. Queens’ College conveyed part of 
those lands to the plaintiffs in 1924, a second part to persons 
not concerned in this action in June, 1940, and the remainder 
thereof to the defendant, the Air Ministry, in December, 1940. 
On 16th May, 1950, the plaintiffs, at the request of the Parochial 
Church Council of Oakington, paid £80 10s. for the repair of the 
chancel of the parish church of Oakington. The plaintiffs claimed 
a contribution from the defendant, as one of the impropriators. 
The defendant denied that it was an impropriator and contended 
that Queens’ College remained the impropriator notwithstanding 
the sale of all the rectorial land. In third party proceedings 
against Queens’ College, the defendant claimed that, if it should 
be held liable to contribute to the cost of the repair of the chancel, 
it was entitled to compensation under the implied covenant on 
sale for valuable consideration in Sched. II to the Law of 
Property Act, 1925, as being a liability within the words “ claims 
and demands, other than those subject to which the conveyance 
is expressly made, as . . . have been or shall be made, occasioned, 
or suffered by that person [the vendor), Ki 

Wynn Parry, J., said that it had long been established that 
the liability of an impropriator of a lay rectory to maintain 
the chancel rested on the maxim that he who had the profits 
of the benefice should bear that burden. The history of the 
matter was dealt with at length in Wickhambrook Parochial 
Church Council v. Croxford [1935] 2 K.B. 417, where the older 
authorities were exhaustively reviewed. That case showed that 
the liability (which, where there was more than one impropriator, 
was a several and not a joint liability) was not a charge on the 
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rectorial property, but a personal liability imposed on the owne1 
or owners for the time being of the rectorial property. The 
judgments in that case proceeded on the basis that the duty to 
repair the chancel arose out of the fact of owning the rectorial 
property or some of it, and that the only question left open was 
the extent of the liability. It followed that, in order to decide 
who was liable to repair the chancel of a church, all that was 
necessary was to find the owner of the rectorial property. If 
there was only one owner, he was solely liable ; if there was more 
than one owner, each was severally liable. Dealing with the 
third party proceedings, his lordship said that it had been 
admitted on behalf of Queens’ College that the solicitors for the 
college had overlooked the liability to repair the chancel when 
carrying through the sale to the defendant ; but he pointed out 
that the abstract of title began and ended with the enclosure 
award, showing that these lands were allotted in lieu of rectorial 
property to Queens’ College as impropriators, and therefore the 
defendant’s solicitors had been able to raise the point on the 
requisitions. In the result, the case against Queens’ College 
rested solely on the covenants implied under Sched. II to the 
Law of Property Act, 1925. The defendant had relied on Stock 
Meakin {1900} 1 Ch. 683, but that case was distinguishable 
from the present case because, apart from the circumstance 
that the liability there in question became a charge on the 
premises, in contrast to the liability here, it was clear that the 
claim or demand to which that liability gave rise was suffered 
by the vendor during his ownership. [gg v. Blayney (1888), 
21 Q.B.D. 107, more nearly approached this case, where it was 
held that the expenses of paving a new street apportioned under 
s. 77 of the Metropolis Management Amendment Act, 1862, were 
not a charge upon the property and therefore, if the owner sold 
the property while the expenses were unpaid and conveyed as 
beneficial owner, a purchaser who paid them could not recover 
that amount from the vendor under the implied covenant against 
incumbrances in s. 7 (1) (a) of the Conveyancing and Law of 
Property Act, 1881. 

The claim in the third party proceedings therefore failed 

Judgment for the plaintiffs in the action; defendant’s claim 
in third party proceedings dismissed. 
J. Neville Gray, Q.C., and Peter Foster (Field, 
Roscoe & Co., for Ginn & Co., Cambridge) ; Denys Buckley and 
H. A. Fisher (Treasury Solicitor); W.S. Wigglesworth (Taylor, Jelf 
and Co., for Francis & Co., Cambridge) 

(Reported by Mrs. IrENg& G. R. Moses, Burrister-at-Law) [3 W.L.R. 154 


APPEARANCES: 


WILL: CONSTRUCTION: OMISSION OF POWER OF 
APPOINTMENT: WORDS INSERTED 


In re Cory, deceased ; Cory v. Morel and Others 


Harman, J. 7th June, 1955 


Adjourned summons. . 

By cl. 19 (f) of his will dated 31st December, 1920, a testator 
settled a share of his residuary estate on each of his four daughters 
for life, and provided that ‘. . . after the death of {each} such 
daughter my trustees shall hold such share and future income 
thereof upon trust for all or such one or more exclusively of the 
others or other of the children or remoter issue of such daughter 
and in default of and subject to any such appointment in trust for 
all or any the children or child of such daughter of mine. 
A summons was taken out by the trustees to ascertain whether 
on the true construction of his will the testator intended to 
confer on each of his daughters a special power of appointment 
enabling her to appoint her share of residue among her issue, 
(1) by deed or will or codicil, or (2) by will or codicil. 


HARMAN, J., said that it was clear that cl. 19 (f) was imperfect. 
It was in common form and one’s instinct was to say at once 
that the testator intended to give his daughters a power of 
appointmentand leftit out by mistake. It wasclear, therefore, that 
there was, as the clause stood, an appointment in contempl. ition. 
Counsel had pointed out that in the edition of Key and 
Elphinstone then current (10th ed., vol. 2, p. 896), if one read 
to the end of para. 6 at the top of the page and went straight 
on to para. 7, without putting in the words creating a power, 
one would produce exactly the result produced here. It might 
be that ihat was what happened, but one might suppose either 
that these words were thereand were purposely cut out, or that these 
words were assumed to be there and were accidentally left out. 
In Inve Follett{1955| 1W.L.R. 429; ante, p.275, the Court of Appeal 
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had declined to follow Roxburgh, J., where he put in a number 
of words. Jenkins, L.J., pointed out that it was possible that 
the testator was minded to cut the clause out, but the excision 
was imperfectly done. But this was not a will such as in Follett’s 
case where by a certain hard wresting of the language one could 
make sense of it as it stood. On the whole, he felt this will 
must be read as it stood, the whole of it being included, even 
though that involved an addition. He was justified in adding 
the power, but he did not know exactly what the testator might 
have inserted, so all that he proposed to do was to add the power, 
without stating in any way what sort of power the testator had 
intended. He would declare that on the true construction of 
the testator’s will it should be treated as if it contained 
the following words : . as she shall appoint "and as 
if it contained those words immediately before the words 

. and in default of and subject to any such appointment. 

Declaration accordingly. 


APPEARANCES: C. A. Settle; Allan Heyman; D. A. Thomas 
(Crawley & de Reva, for |. Harvard Davis & Winn- Jones, Cardiff). 


(Reported by Mrs. Irene G. R. Mosss, Barrister-at-Law) {1 W.L.R. 725 


QUEEN’S BENCH DIVISION 


OFFER OF NEW LEASE OF CINEMA IN LIEU OF 
COMPENSATION FOR GOODWILL: LENGTH OF NEW 
TERM: METHOD OF ASSESSING FUTURE RENT 


Rialto Cinemas, Ltd. v. Wolfe 
Ashworth, J. 19th May, 1955 
Originating summons. 


Premises which for many years had been used as a cinema were 
let for a term of twenty-one years from 21st November, 1932, at 
a weekly rent of £50. In August, 1952, the tenants served on 
the landlord a notice under the Landlord and Tenant Act, 1927, 
claiming a new lease under s. 5 or, alternatively, compensation for 
goodwill under s. 4. The landlord offered to grant a new lease 
at such rent and for such a term as the tribunal might consider 
reasonable and that offer was accepted by the tenants. The 
tenants took out an originating summons for the determination 
of what was a reasonable rent and term for the new lease. 


AsHwortH, J., said that no power was conferred upon the 
tribunal by s. 4 to deal with the terms of the new tenancy other 
than those relating to period and rent, and it was not open to 
the tribunal to introduce into the tenancy in a case arising under 
s. 4a condition in the terms of s. 5 (5). A term of fourteen years 
was the maximum which in default of agreement could be imposed 
upon a lessor, and a term of that length was appropriate for a 
case in which the goodwill attached to the premises by reason 
of the tenant’s trade or business was substantial, but the length 
of the new term should have some relation to the nature and value 
of such goodwill and if a lessor offered a new tenancy in lieu of 
compensation under s. 4, he did not commit himself to the grant 
of a tenancy for the maximum period of fourteen years. Having 
considered all the circumstances of the case, his conclusion was 
that a reasonable term was one of ten years. So long as the 
warnings of Maugham, L.J., in Whiteman Smith Motor Co. v. 
Chaplin (1934) 2 K.B. 35, 50, were kept in mind, trading results, 
especially those for periods reasonably close to the end of the 
tenancy, did afford assistance in considering the problem of rent 
for the future. A counter-offer of a renewed tenancy by a lessor 
did not commit him to an admission that there was a “ goodwill "’ 
rent as distinct from a ‘“‘ normal” rent, but he, his lordship, 
on the evidence, had concluded that the tenants had established 
that by their efforts some goodwill was created. In the circum- 
stances, a reasonable method to adopt was to subtract (on figures 
estimated from trading results for the years 1951, 1952 and 1953) 
from the total amount of annual estimated takings amounts in 
respect of (a) expenditure, (b) interest on capital and in respect 
of profit (25 per cent. on an estimated capital of £12,000), and 
(c) repairs; that resulted in a balance of £6,330 which in his 
view represented the ‘‘ goodwill’ rent. A reasonable method of 
making the deduction necessary for the purpose of assessing 
the ‘‘ normal’’ rent was by way of percentage and he held that 
10 per cent., namely, £630, should be deducted. He therefore 
fixed the rent at £5,700. Order accordingly. 

APPEARANCES : G. Avgherinos (Jovnson-Hicks & Co.) ; Neville 
Faulks (Eland, Nettleship & Butt). 


{Reported by Miss J. F. Lams, Barrister-at-Law]) [1 W.L.R. 693 
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HIRE-PURCHASE AGREEMENT PROHIBITING 
ASSIGNMENT OF GOODS OR BENEFIT OF 
AGREEMENT: HIRER UNABLE TO PASS ANY 
RIGHTS TO PURCHASER 


United Dominions Trust (Commercial), Ltd. v. Parkway 
Motors, Ltd. 


McNair, J. 23rd May, 1955 
Action. 


On 8th October, 1952, the plaintiffs let a motor van under a 
hire-purchase agreement which provided, inter alia, that ‘ the 
hirer . . . shall not sell, offer for sale, assign or charge the goods 
or the benefit of this agreement ’’ and which contained a 
provision giving to the hirer, on payment of all instalments and 
moneys due under the agreement, an option to purchase the van 
for 10s. On 24th December, 1953, during the currency of the 
hire-purchase agreement, the hirer sold the van to one 7, who, 
in turn, sold it to the defendants. On 4th January, 1954, the 
plaintiffs served a notice upon the hirer terminating the agreement 
and on the same day the defendants, on the basis that they had 
become entitled to exercise the right of the hirer under the 
agreement, tendered to the plaintiffs the amount of the unpaid 
balance of hire and the 10s. purchase money. The plaintiffs, 
having refused to accept the tender, claimed in detinue for the 
return of the van or, alternatively, its value. 

McNair, J., said that the real dispute was whether the plaintiffs 
were entitled to recover the value of the van at the date of 
conversion or whether their claim was limited to the outstanding 
balance of hire and the purchase price. The defendants had 
relied on Belsize Motor Supply Co., Ltd. v. Cox [1914] 1 K.B. 244 
and Whiteleys, Ltd. v. Hilt [1918) 2 K.B. 808, but in both those 
cases the court had taken the view, as a matter of construction, 
that the original hire-purchase agreement itself was assignable, 
and the defendant in each case had had a contractual interest 
in the goods which had the effect of diminishing their value in 
his hands. It was quite clear that the particular contract in 
the present case by its terms prohibited the hirer from assigning 
or purporting to assign the goods or the benefit of the agreement, 
and accordingly the hirer was unable to pass any rights in the 
van or under the agreement to 7, and T could not pass any 
rights to the defendants. The defendants, accordingly, had no 
interest in the goods and no contractual rights or other rights 
against the plaintiffs enabling them to cut down the plaintiffs’ 
prima facie right to recover the value of the goods and, therefore, 
the plaintiffs were entitled to the return of the van or to recover 
its approved value. Judgment for the plaintiffs. 

APPEARANCES: Maurice Lyell, O.C., and J. M. Rankin 
(H. Huband Harper); John Thompson, Q.C., and ]. W. Borders 
(Linslev-Thomas © Co.). 


[Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 719 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


APPLICATION WITHIN 
ORDER NOT 


DIVORCE : MAINTENANCE : 
TIME PRESCRIBED : RIGHT TO 
NECESSARILY PRESERVED 
Simmonds v. Simmonds 
Lord Merriman, P. 13th May, 1955 
Summons (adjourned into court). 


The following statement of facts is taken from the judgment : 
The parties were married in September, 1931; there were no 
children of the marriage. On 11th May, 1939, they entered into 
a deed of separation. On 11th January, 1940, the wife presented 
a petition for divorce on the ground of the husband’s adultery 
Although the husband entered a general appearance, he filed no 
answer. The decree nist was pronounced on 27th May, 1940, 
and was made absolute on 9th December, 1940. The petition 
contained no prayer for the maintenance of the wife. On 
8th January, 1941, the wife gave notice of an application for 
maintenance within the time prescribed by the rules, which was 
duly served. On 24th January, 1941, the husband filed an 
affidavit of means; an order for discovery by the husband was 
made on 6th February, 1941. Various other steps followed 
until in June, 1941, the husband filed a further affidavit of means 
No appointment before a registrar for the consideration of the 
wife’s claim for maintenance was taken in 1941; and, so far as 
the registry was concerned, nothing more was heard of the 
application until 1954. On 12th April, 1948, the parties entered 
into a deed in which it was recited first that there ‘‘ might ’’ be 
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a liability for the payment of certain sums by the husband under 
the deed of separation already mentioned ; secondly, that by 
virtue of an order or orders of the Divorce Division certain sums 
‘might ’’ be due and payable by the husband to the wife ; and, 
thirdly, that for the purpose of discharging any sum or sums 
which might be due as aforesaid, either under the deed of 
separation or orders of the court “‘ whether already obtained or 
which might be obtained in the future, the parties had agreed 
as follows There was, in fact, no ground for the 
suggestion that any sums whatever were due from the husband 
to the wife, either under the deed of separation or under any 
order of the court ; but it was stated in the agreement that the 
husband, on the signing of the deed, had paid to the wife the 
sum of £250 “ in full and final discharge of all claims of whatsoever 
nature under and by virtue of the said deed of separation, and 
any outstanding orders of the Divorce Division, and in satis- 
faction of any claim which the wife might have against the 
husband by way of permanent maintenance.’”’ By cl. 2 of the 
agreement the wife consented to an order being made by the 
Divorce Court in such form as the husband might require for the 
purpose of effectually discharging him from the said claims, 
whether the same might have accrued or might accrue in the future. 
In October, 1954, the husband issued a summons based on cl. 2 
which called upon the wife to show cause why her application 
dated Sth January, 1941, should not be dismissed, pursuant to 
the deed. The application was dismissed by Mr. Registrar 
fownley Millers and the husband appealed. The appeal was 
adjourned into court, and the assistance of the Queen’s Proctor 
invoked. Cur. adv. vult. 

Lorp MERRIMAN, P., reading his judgment, said that he was 
satisfied that the deed of April, 1948, was ineffectual to oust the 
statutory jurisdiction of the court (Hyman v. Hyman {1929 
A.C. 601; Bennett v. Bennett (1952) 1 K.B. 249; Mills v. Mills 
1940) P. 124). But the cardinal question upon the appeal, 
which had not been raised before the registrar, was this: would 
the dismissal of the husband’s summons have the effect of 
ieading to the making of an order for maintenance, which, after 
such a lapse of time, ought not to be regarded as being made 
‘on the decree of divorce.’’ It had been contended on behalf of 
the wife that, whether the claim for maintenance was made in 
the petition itself or was made by a timely notice, the wife’s 
right to proceed to the obtaining of an order was preserved, and, 
however protracted might be the delay in pursuing.the applica- 
tion, the court was only concerned with the bearing, if any, of 
such delay on the amount of the order ; but had no discretion to 
hold otherwise than that the order was made, whatever the 
interval of time, ‘‘ on’’ the decree, provided the application had 
originally been made in the prescribed time. In support of that 
contention reliance had been placed on a practice, said to have 
been regarded by practitioners generally as being recognised by 
the Principal Probate Registry, that a wife might make a timely 
application so as to “ preserve her rights’’ to an order for 
maintenance, even though she had no intention of proceeding 
with it for the time being. His lordship considered the history 
of the statutes providing for maintenance by orders made “ on ”’ 
a decree, and the relevant rules, and referred inter alia to Charles 
v. Charles (1866), 36 L.J.P. & M. 17; Sidney v. Sidney (1866), 
36 L.J.P. & M. 73; Stephen v. Stephen [1931] P. 197, and 
Hasting v. Hasting |1948) P. 68; and said that the true 
conclusion was that the rules governing the time for making 
applications for maintenance and providing for leave to apply 
out of time, and the cases dealing with those questions, ought 
to be read on the assumption that with due expedition the 
application would lead to an order which could fairly be said to 
be made ‘‘ on the decree,’’ and that there was no warrant for the 
notion that any rights whatever were preserved to the wife by 
the mere making of an application, albeit timely, which was 
deliberately allowed to lie dormant. As a result of the appeal, 
he (his lordship) said that a Practice Note [1954| 1 W.L.R. 898 
concerning applications for maintenance out of time must be 
amended, and the reference to such applications being ex parte 
deleted. {The revised note is given ante, p. 373. His lordship 
held however, that in the circumstances and having particular 
regard to the fact that the court itself would appear to have 
encouraged the erroneous practice by which the wife had been 
influenced, she should be allowed to proceed with her application 
which would be referred back to the registrar. Appeal dismissed. 

APPEARANCES : G. C. Tyndale, QO.C., and G. H. Crispin (Landau 
and Co.); Wennedy Kisch (Moodie, Randall, Carr & Miles) ; 
Roger Ormrod (The Queen’s Proctor). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 129 
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DIVORCE : REFERENCE IN PETITION tO SECOND 
MARRIAGE ONLY: DECREE ABSOLUTE GRANTED 
Thynne v. Thynne 
Lord Merriman, P. 5th May, 1°55 

Adjourned summons for leave to amend a_ petitio 
dissolution of marriage and decrees ? and absolut 
On 20th January, 1953, Daphne Winifred touts 


Marchioness of Bath, presented a petition for divorcee a 
Henry Frederick Thynne, Marquess of Bath, on the ground 
his adultery. The petition stated that on 27th October, 1927 


the wife, then Daphne Winifred Louise Vivian, spinster, was 
lawfully married to the husband, then Viscount Weymouth 
at the parish church in the parish of St. Martin-in-the-Fields in 
the county of London. On 15th May, 1953, in an undefended sutt 
she was granted a decree wisi, the court pronouncing “ that the 
wife’ had sufficiently proved the contents of the petition, and 

that the marriage had and solemnised on the 27th day of October 
1927, at St. Martin-in-the-Fields parish church in the county of 
London between {the wife! and ‘the husband) be dissolved 

lhe decree was made absolute on 27th June, 1953, and_ bot 
parties went through subsequent ceremonies of marriage with 
other persons. A deed of family arrangement in lieu of mau 
tenance was approved, and an ante-nuptial settlement varied by 
the court. The wife subsequently published her reminiscences, an 
it then appeared that the proposed marriage between the parties 
had at first been strongly opposed at the time by their re 
families, and that the parties had therefore decided to ge 


} 
a 


| 


sper tive 


married 


secretly. In order that the proposed marriage might not b 
discovered, the husband, when applying for the marriage licenc: 
transposed his Christian names, and omitted “ Daphne" from 
the wife’s Christian names. On Sth October, 1926, they went 
through a ceremony of marriage at St. Paul’s Church 


Knightsbridge, London. They were described in the marriage 
register as Frederick Henry Thynne, bachelor, aged twenty-one, 
and Winifred Louise Vivian, spinster, aged twenty-two In 
spite of the fact that the respective fathers’ names were given 
and both were stated to be peers of the realm, the 
appeared to have been successful, for the wife's affidavit 
that none of their friends or relations was present at the 
ceremony. By April, 1927, the opposition of the families to the 
supposedly intended marriage had been retracted In the 
circumstances, the husband and wife decided not to inform them 
that they were already married for fear of the trouble and distress 
this might have caused. With the approval of their families, they 
became officially “‘ engaged ”’ and, in contemplation of the proposed 
marriage, entered into certain settlements involving, vifer alia, 


cdlece ption 


sho vec 


very substantial transfers of property. On 27th October, 1927 
the ceremony of marriage at St. Martin-in-the-Fields took place 
between the parties in the presence of all their friends and 
relations, who were still unaware of the previous marriag 
The wife stated in her affidavit that in the course of time she 


came to look on this later ceremony as the walid marriage, and 
that she at all times regarded that ceremony as constituting a 
valid marriage ; that when she presented her petition for divorce 
she had firmly in mind that the second ceremony was the one to 


that she gave no thought to the secret marriage 
only 


be dissolved ; 
and that she did not inform her solicitors about it. It was 
after the publication of her reminiscences that the matter wa 
brought to her attention by her solicitors, who had previously 
been unaware of it. In this circumstance, the wife issued a summons 
calling on the husband (who supported her application) to show 
cause why she should not be at liberty to amend para. 1 of het 
petition by striking out the date “the 27th day of October 
1927,” and inserting in its place “ the Sth day of October, 1926 

by inserting after the word “ Vivian "’ the words “ in the marriagé 


certificate described as Winifred Louise Vivian’; by inserting 
after the words ‘“ Viscount Weymouth’ the words “in the 
marriage certificate described as Frederick Henry Thynne 


and by striking out “‘ the parish church in the parish of St. Martin 
in-the-Fields in the county of London,” and inserting in plac 
thereof “St. Paul’s Church in the parish of St. Paul's, 
Knightsbridge, in the county of Middlesex ’ applying for 
an order that the decree nisi and the decree absolute respectively 
be amended by striking out therefrom the date and place of 
marriage and description of the husband therein appearing and 
inserting in place thereof the date and place of marriage, and 
descriptions of the wife and husband appearing in the petition 
amended as aforesaid. Cur. adv. vult. 

Lorp MERRIMAN, P., reading his judgment, referred to the 
wording of the petitions and decrees, to the subsequent ceremonies 


and 
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of marriage, and to the orders concerning the deed of family 


arrangement and the variation of settlement, and said that he 


had been referred in support of the summons to Hampson v. 
Hampson |1908) P. 355 and Marshall v. Marshall (1909), 25 T.L.R 
716 He declined, however, to follow Hampson v. Hampson, 
and distinguished Marshall v. Marshall. Insupport of Hampson v 
Hampson, it had been submitted that the commissioner intended 
to dissolve whatever really was the marriage between the husband 
and wife, and that the reference to the wrong ceremony was 
merely a defect in form. But it might be that that argument 
merely begged the whole question. As to the application of the 
slip rule and the inherent jurisdiction of the court, he (his lordship) 
was content to rely upon the decision of the Court of Appeal in 
MacCarthy v. Agard (1933) 2 W.B. 417. Argument in support 
assumed that, provided there had been a subsisting marriage 
which the court could dissolve, it was a mere matter of form that 
the petitioner pleaded some marriage other than that which 
was the subsisting marriage, and that the court expressly 
pronounced that it was such other marriage that was dissolved by 
its decree. In his (his lordship’s) opinion, tt was not merely as 
a matter of form that petitioners were required by the Matrimonial! 
Causes Rules, 1950, which were statutory, to assert and to prove 
the particular marriage which they prayed the court to dissolve, 
or that the certificate of the decree having been made absolute 
set out the precise ceremony of marriage which was declared to 
have been dissolved. Precision in the pleading and the proof 
of the marriage in question was a matter of substance. Therefore, 
when it was argued that the commissioner intended to give a 
valid decree of divorce as between this husband and this wife, 
he was bound to hold that he could only be taken to have intended 
to decree that the marriage alleged and proved to have taken 
place had been dissolved, and that there was nothing which could 
remotely be called an accidental slip or omission in recording that 
decision, whether it was the slip rule or the inherent jurisdiction 
of the court that was invoked. There was therefore no option but 
to dismiss the summons. Rule accordingly. Leave to appeal. 


APPEARANCES: Anthony Harmsworth (Gordon, Dadds & Co.) ; 
Hon. Victory Russell (Charles Russell & Co.). 
[Reported by Joun B. Garpner, Esq., Barrister-at-Law [3 W.L.R. 108 


HUSBAND AND WIFE: NULLITY: MARRIAGE TO EVADE 
IMMIGRATION REGULATIONS 
Silver (orse. Kraft) v. Silver 


Collingwood, J. 27th May, 1955 


Wife’s undefended petition for declaration of nullity or, in the 
alternative, divorce 


The petitioner, Bertha Anna Silver, otherwise Wraft, was 
born in Stuttgart, and there in 1919 met one Abraham 
Springer, who was employed with the army of occupation. 
They fell in love with one another and became cngaged. She 
went to England with him in 1921 for a short visit and met his 
parents. She then for the first time discovered that he was a 
married man and had several children, though he was living apart 
from his wife. Abraham Springer later returned to Germany 
and made it clear that he was unable to obtain a divorce, and 
the petitioner and he decided to live together as man and wife 
In 1925 Springer’s employment in Germany ceased ; he returned 
to England and the petitioner to her mother in Stuttgart. He went 
out to Germany again and it was agreed between them that the 
petitioner should go through a ceremony of marriage with the 
respondent, Samuel Silver (the stepbrother of Abraham Springer), 
to enable the petitioner to enter England and remain there as 
long as she wished. In accordance with this plan, on 
13th November, 1925, Samuel Silver and the petitioner went 
through a ceremony of marriage at the register office in Stuttgart 
After the ceremony they travelled back to London together ; 
the petitioner met Abraham Springer at the station in London, 
and they resumed living together rhe petitioner saw the 
respondent only once more before the death of Abraham Springer 
in 1948, and that was on an occasion some six months after 
the marriage when she accompanied him to the Home Office 
and there declared that she and the respondent had cohabited 
for six months, the object of that being to prevent her having 
to return to Germany again. Apart from that application she 
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had no contact with the respondent from the time they parted 
in London until 1951. She continued to live with Abraham 
Springer until he died on 23rd June, 1948. In 1951 she met 
another man, a German, whom she wished to marry. She learnt 
in 1954 that the respondent had been committing adultery since 
1940. 

CoLLinGwoop, J., said that the parties had agreed to go 
through a ceremony of marriage solely for the purpose of 
representing themselves as married to the immigration authorities 
of this country, and without any intention of ever living together 
as man and wife, and that the court was asked to declare the 
purported marriage null and void for want of consent. Voluntary 
consent of both parties was necessary for a valid marriage, and a 
marriage was void if such consent was lacking, as, for example, 
where it was procured by threats or duress. But mental 
reservations on the part of one or both of the parties to a marriage 
did not affect its validity. His lordship referred to, and 
distinguished, H. v. H. [1954| P. 258, and said that he agreed 
with the view there expressed by Karminski, J. (at p. 269), that 
United States v. Rubinstein (1945), 151 Fed. Rep. (2nd Series) 915 
where a ceremony in circumstances similar to the present case 
had been found void, should not be followed. The parties here 
intended that they should become man and wife, and went 
through the ceremony of marriage with that object. But there 
was no element of duress and the prayer for a decree of nullity 
must accordingly be rejected. His lordship in the exercise of 
his discretion granted the petitioner a decree nisi of divorce on 
the ground of adultery. Decree nisi of divorce. 


APPEARANCE : Hl. V. Brandon (i-dward Isaacs). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law] 


{1 W.L.R. 728 


COURTS MARTIAL APPEAL COURT 


MILITARY LAW: LARCENY BY SOLDIER OF PROPERTY 
OF REGIMENTAL INSTITUTE: CHARGE TO BE LAID 
R. v. Bryant 


Lord Goddard, C.J., Hallett and Byrne, JJ. 9th May, 1955 


\ppeal against conviction. 


rhe appellant, a sergeant, was convicted before a court martial 
sitting in the Canal Zone, Egypt, of stealing two Egyptian pounds, 
the property of the president of a regimental institute, and was 
sentenced to reduction to the ranks. The appellant was charged 
under s. 41 of the Army Act with committing the civil offence of 
larceny “contrary to s. 2 of the Larceny Act, 1916,’’ which 
prescribes a maximum sentence of five years’ imprisonment for 
the offence. The appellant appealed on the ground that the 
charge should have been laid against him under s. 18 of the 
Army Act, which deals specifically with the offence of stealing 
the property of a service institution, and which limits the punish 
ment upon conviction to two years’ imprisonment “ . or such 
less punishment as is in this Act mentioned,”’ including reduction 
to the ranks 

Lokp Gopparp, C.J., said that the court agreed that the 
appellant ought to have been charged under s. 18, but in the 
particular case it did not make any difference to the conviction 
whether he was charged under s. 41 with committing a ciyil 
offence or under s. 18. Larceny was a common-law offence ; s. 2 
of the Larceny Act did not create an offence; it was solely 
concerned with punishment, and the words “ contrary to s. 2 
of the Larceny Act, 1916,’’ contained in the charge sheet were 
surplusage, and ought to have been omitted No question ol 
length of sentence arose, because no sentence of imprisonment had 
been given. The appeal would be dismissed, but it was desirable 
to emphasise the desirability of the prosecution making up thei 
minds what the offence was that was charged before they com- 
menced proceedings ; if the offence fell within s. 18 the charge 
should be under that section and not under the common law 
If the charge was under the common law, words relating to s. 2 
of the Larceny Act should be omitted. 

Appeal dismissed. 

APPEARANCES : W. P. Grieve (Registrar, Courts-Martial Appeal 
Court) ; Ll. Garth Moore (Director of Army Legal Services). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [1 W.L.R. 715 





The Speaker has appointed Sir ALAN ELtis, WK.C.B., Q.C. 
(formerly Senior Parliamentary Counsel to the Treasury), to 


be Speaker's Counsel in succession to Sir Cecil Carr, K.C.B., O.C 
who is to retire at the end of September. 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


PROGRESS OF BILLS 

Read First Time :— 

Bournemouth Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.} [15th June. 
To confirm a Provisional Order made by the Minister of 

Transport and Civil Aviation under the Bournemouth Corporation 

Act, 1930, relating to Bournemouth Corporation trolley vehicles. 

Bristol Corporation Bill [H.C.} {15th June. 

Cardiff Corporation Bill [H.C.} (15th June. 

Chinese Engineering and Mining Company Bill [H.L.] 

(13th June. 

Criminal Justice Administration Bill [H.L.] (13th June. 
To make new arrangements as to the administration of criminal 

justice in Lancashire and matters connected therewith, and to 
amend the law of England and Wales as to recorders and courts 
of quarter sessions in boroughs, as to stipendiary magistrates 
and their deputies, as to the liability of boroughs to contribute 
to the costs of magistrates’ courts and courts of quarter sessions 
for the county and as to the constitution for purposes of appeals 
of a court of quarter sessions for the County of London. 

Doncaster Corporation (Trolley Vehicles) Provisional Order Bill 
(taC.] [15th June. 
To confirm a Provisional Order made by the Minister of 

Transport and Civil Aviation under the Doncaster Corporation 

Act, 1926, relating to Doncaster Corporation trolley vehicles. 

German Potash Syndicate Loan Bill [H.L.] (13th June. 

Police (Scotland) Bill [H.L.] (13th June. 
To consolidate with amendments certain enactments relating 

to police forces in Scotland and to the execution of warrants in 

the border counties of England and Scotland. 


Taf Fechan Water Supply Bill [H.C.] [15th June. 


Read Second Time :— 

Blyth Generating Station (Ancillary Powers) Bill [H.L.} 
{13th June. 
(13th June. 
[13th June. 
(15th June. 
{13th June. 
{13th June. 


Dewsbury Moor Crematorium Bill [H.L.] 
Esso Petroleum Company Bill [H.L.] 
German Potash Syndicate Loan Bill [H.L.} 
Gloucestershire County Council Bill [H.L.] 
Maidstone Corporation Bill [H.L.] 
Monmouthshire County Council Bill [H.L.] [13th June. 
Runcorn—Widnes Bridge Bill [H.L.] [13th June. 
Swansea Corporation (Fairwood Common) Bill [H.L.} 
{13th June. 
Read Third Time :— 

Chatham and District Traction Bill [H.L.] 
Corn Exchange Bill [H.L.| 

Liverpool Corporation Bill [H.L.} 

Milford Docks Bill [H.L.] 

North Wales Hydro-Electric Power Bill [H.L.} 


{13th June. 
{13th June. 
[14th June. 
{14th June. 
[14th June. 


HOUSE OF COMMONS 


PROGRESS OF BILLS 

Read First Time :— 

County Courts Bill [H.C.] [14th June. 
To extend the jurisdiction of county courts and, in connection 

therewith, to make further provision for the despatch of business 

in county courts by increasing the number of judges and other- 
wise, and provide for appeals from county courts on questions 
of fact, and for purposes connected with the matters aforesaid. 

International Finance Corporation Bill [H.C.] [16th June. 
To enable effect to be given to an international agreement for 

the establishment and operation of an International Finance 

Corporation, and for purposes connected therewith. 

Ministry of Housing and Local Government Provisional Order 
(Colne Valley Sewerage Board) Bill [H.C.] {17th June. 
To confirm a Provisional Order of the Minister of Housing and 

Local Government relating to the Colne Valley Sewerage Board. 

Road Traffic Bill [H.C.] [14th June. 
To amend the law relating to road traffic (including driving 

licences, lighting and insurance), the provision of parking places, 

the regulation of public service vehicles and the licensing of 
oods vehicles ; and for purposes connected therewith. 





Read Second Time : 
London County Council (Money) Bill (H.C. 17th June 
Rating and Valuation (Miscellaneous Provisions) Bill [H.C.] 
17th June 
Stock Exchange Clerks’ Pension Fund Bill [H.C. [17th June 
Read Third Time : 
Cheshunt Urban District Council Bill (H.C. 15th June 
Kent Water Bill [H.C. 15th June 
Nuneaton Corporation Bill [H.C.) 15th June 
Sandown-—Shanklin Urban District Council Bill {H.C 
15th June 


STATUTORY INSTRUMENTS 


Act of Sederunt (Rules of Court Amendment No. 2), 1955. 
(S.I. 1955 No. 827 (S.97).) 

Coast Protection (Rate of Interest) (Scotland) Regulations, 1955. 
(S.I. 1955 No. 817 (S.94).) 

Draft Education Authority Bursaries (Scotland) (Amendment 
No. 1) Regulations, 1955. 5d. 

Food Standards (Table Jellies) (Amendment) Order, 1955 
(S.I. 1955 No. 828.) 

Food Standards (Table Jellies) (Scotland) Amendment Order, 
1955. (S.I. 1955 No. 838 (S.99).) 


Import Duties (Exemptions) (No. 5) Order, 1955. (S.1. 1955 
No. 815.) 

Importation of Plants (Amendment) Order, 1955. (S.I. 1955 
No. 851.) 


National Health Service (Designation of Teaching Hospitals 
The United Oxford Hospitals) Order, 1955. (S.1. 1955 No. 812.) 

North of Scotland Hydro-Electric Board (Constructional 
Scheme No. 2A) Confirmation Order, 1955. (S.I. 1955 No. 813 
(S.93).) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 25a) Confirmation Order, 1955. (S.I. 1955 No. 825 (S.96).) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 34) Confirmation Order, 1955. (S.I. 1955 No. 840 (S.100).) 

Oban Burgh Water Order, 1955. (S.1. 1955 No. 836 (S.98).) 

Pin, Hook and Eye, and Snap Fastener Wages Council (Great 
Britain) Wages Regulation (Amendment) Order, 1955. 
(S.I. 1955 No. 816.) 5d. 

Retention of Cables, Mains and Pipes over and under a Highway 
(Devonshire) (No. 2) Order, 1955. (S.I. 1955 No. 808.) 

Retention of Cables, Mains and Pipes under Highways (Devonshire) 
(No. 3) Order, 1955. (S.I. 1955 No. 809.) 

Retention of Cables under Highways (Plymguth) (No. 2) Order, 
1955. (S.I. 1955 No. 807.) 

Retention of Cables under Highways (Plymouth) (No. 3) Order, 
1955. (S.I. 1955 No. 810.) 

Stopping up of Highways (Bradford) (No. 1) Order, 1955. 
(S.I. 1955 No. 831.) 

Stopping up of Highways (Bristol) (No. 2) Order, 1955. (5.1. 1955 
No. 829.) 

Stopping up of Highways (Middlesex) (No. 6) Order, 1955. 
(S.I. 1955 No. 811.) 

Stopping up of Highways (Somerset) (No. 4) Order, 1953 
(Amendment) Order, 1955. (S.I. 1955 No. 822.) 

Stopping up of Highways (Warwickshire) (No. 1) Order, 1955. 
(S.I. 1955 No. 830.) 

Stopping up of Highways (Worcestershire) (No. 4) Order, 1955. 
(S.I. 1955 No. 823.) 

Trustee Savings Banks (Pensions) Order, 1955. (S.I. 1955 
No. 842.) 6d. 

Wild Birds Protection (Counties of the Cities of Edinburgh and 
Dundee) Orders (Revocation) Order, 1955. (S.I. 1955 No. 818 
(S.95).) 

Worcester—Wolverhampton—South of Stafford Trunk Road 
(Ombersley By-Pass) Order, 1955. (S.I. 1955 No. 832.) 
[Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

21 Red Lion Street, W.C.1. The price in each case, unless 

otherwise stated, is 4d., post free.} 
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NOTES AND NEWS 


Honours and Appointments 


The following appointments are announced in the Oversea 
Service Division of the Colonial Office: Mr. H. J. L. Boston, 
Magistrate, Sierra Leone, to be Senior Magistrate, Sierra Leone ; 
Mr. D. L. Davies, Crown Counsel, Aden, to be Assistant to the 
Law Officers, Tanganyika; Mr. I. V. ELyan, Senior Magistrate, 
Gold Coast, to be Puisne Judge, South African High Commission 
Territories ; Mr. E. N. GRIFFITH- JONES, Solicitor-General, Kenya, 
to be Attorney-General, Kenya; Mr. J. F. M. Latour-ADRIEN, 
Crown Counsel, Mauritius, to be Second Additional Substitute 
Procureur and Advocate-General, Mauritius; Mr. C. M. LEUNG, 
Executive Officer, Class Il, Hong Kong, to be Clerk of the Court, 
Hong Kong; Mr. W. C. Low, Clerk of the Court, Hong Kong, 
to be Deputy Registrar, Hong Kong; Mr. K. R. MacFeer, 
Resident Magistrate, Tanganyika, to be Magistrate, Hong Kong ; 
Mr. L. Weston, Assistant Attorney-General, North Borneo, 
to be Attorney-General, Gambia ; Mr. A. W. A. E. KNELLER to be 
Resident Magistrate, Kenya; and Mr. A. W. Ek. WHEELER to 
be Crown Counsel, Federation of Nigeria. 


Wills and Bequests 


mr: 5. B. retired solicitor, of Hampstead, London, 


left £15,766. 


Sharp, 


OBITUARY 


Mr. G. L. COSGROVE 
Mr. George Lytton Cosgrove, retired solicitor, of Bishopsgate, 
London, E.C.2, and Finchley, N.3, died on 14th June, aged 60. 
He was admitted in 1921. 


Mr. L. G. GROVES 


Mr. Lyndhurst George Groves, solicitor, of Southsea, and 
Consul for Greece for Portsmouth, died on 17th June, aged 65. 
He was chairman of the Hampshire Building Society. He was 
admitted in 1915 and was awarded the Golden Cross of the Order 
of George the First by King Paul of the Hellenes in 1951. 


Sir GEORGE G. MITCHESON 

Sir George Gibson Mitcheson, solicitor and ex-M.P., died 
on 18th June, aged 71. He was articled to his father and when 
qualified began practice in Batley, Yorks. He was Member of 
Parliament for South-West St. Pancras from 1931 to 1945 and 
as a direct consequence of his proposals, and persistence, there 
was established the pensions fund for Members of Parliament. 
He was also engaged in cancer research. He was for many 
years vice-president of the National Association of Building 
Societies and was a member of the Guild of Freemen of the City 
of London. He was knighted in 1936. 


Mr. H. C. OWEN 
Mr. Hugh Charles Owen, solicitor, of Stafford, died recently, 
aged 77. Admitted in 1901, he had practised in Stafford for 
more than fifty years. 


Mr. G. F. PANNELL 
Mr. Gilbert Friend Pannell, retired managing clerk of Messrs. 
Pellatt & Pellatt, solicitors, of Banbury, Oxon, for over fifty 
years before the firm was taken over by Messrs. Cole & Cole, 
died recently, aged 75. 


SOCIETIES 


INNER TEMPLE 


The Treasurer (Lord Oaksey) and Masters of the Bench 
entertained at dinner the following guests on 15th June, the 
Grand Day of Trinity Term: Earl St. Aldwyn, Mr. L. M. D. 
de Silva, Q.C., Admiral the Hon. Sir Guy Russell, Mr. G. P. 
Coldstream, Major-General Sir Julian Gascoigne, Sir John 


Nott-Bower, Major-General Sir Miles Graham, Lieutenant- 
General Sir Ian Jacob, the Treasurer of Lincoln’s Inn (Mr. W. 
Cleveland-Stevens, Q.C.), Lieutenant-Colonel J. D. Waters, 
the President of The Law Society (Mr. F. Hubert Jessop), 
Mr. E. F. W. Besly, Captain W. D. Phipps, R.N., the Master of 
the Temple, Group Captain Douglas Bader, the Provost of Eton 
(Mr. C. A. Elliott), the Master of Haileybury and Imperial Service 
College (Mr. C. P. C. Smith), Mr. Ralph Dutton, the Sub-Treasurer. 


ARTICLED CLERK’s SOCIETY announce the 
following programme: Wednesday, 29th June, debate at the 
Law Society’s Hall, 6 p.m. Subject: ‘‘ That women should 
be banned from the legal profession.’’ Wednesday, 6th July, 
evening trip on the canals of London by the barge “ Jason,” 
3s. 6d. Please contact Michael Lewis (VIG 8251). Tuesday, 
19th July, theatre party: ‘‘ The Reluctant Debutante,’’ at 
the Cambridge Theatre. Tickets 5s. Contact Ann Churchill 
(ACO 0183 or HOL 6821). It is hoped to play a golf match 
against Leicester Law Students’ Society on a Saturday during the 
latter part of July. All members interested in golf are invited 
to contact the Secretary, c/o Law Society’s Hall, W.C.2 


The So.ricitors’ 





PRINCIPAL ARTICLES APPEARING IN VOL. 99 


2nd April to 25th June, 1955 


For list of articles published up to and including 26th March, see ante, p. 226. 


“ Advertising for Debts "’ (Conveyancer’s Diary) . . 

Agent Signing Notice to Quit (Landlord and Tenant Note book) _ 

Assignment of Part of De ‘bt : Assignor’s Rights sites nape s Diary) 

Attempt to Stop up London Highway ; 
* Business Statutory Tenancy ” (Landlord and Tenant Note book) 


Continuous Breach (Landlord and Tenant Notebook) . 
Contractual or Statutory ? (Landlord and Tenant Note book) 


Discharge of Maintenance Order for Adultery 
Exclusion of Sellers’ Liability in the Motor Trade 


Farm Tenant's Statutory en to Put into Repair (us andlord on Tenant 
Notebook) s ae 

Finance Bill, 1955 (Taxation) 

Forcible Re-entry after Judgment (L _andlord and Te nant Note book) 

Forged Transfers (Company Law and Practice) 


Interference with Inc orpore al Rights: Trespass or Case ? 2 (Conveyances rs ais 
“In the Nature of a Fine "’ (Landlord and Tenant Notebook) .. 


Liability for Encroachment by Trees  onasaapa s — 

Loss of Services of Holder of Public Office 

Managing Directors (Company Law and Practice) 

Married Woman in Business: Husband’s Liability for Wife’s Income Tax (Taxation) 
Mortgages and the Rent Acts (Conveyancer’s Diary) . 


National Parks and Access to the Countryside 


‘* Paramount Occupation "’ (Landlord and Tenant Note — 

Point on Prescription ereanoees r’s spa 6d 

Protection of Sheriff 

Rabbiting Rights (Landlord on Tenant Notebook) 

Redemption of Land Tax (Conve yancer’s Diary) A 

Requiring a Premium (Landlord and Tenant Notebook) 

Restrictive Covenants Becoming Obsolete ? (Conveyancer’s Dia ary y) 

Royal Commission on the Taxation of Profits and Income 

Security of Tenure of Alternative Accommodation (Landlord and Ter nant Notebook 
Slum Clearance 

Standard Rent E stablished by Concurrent Lease (L andlord and Te nant Notebook) . 
Statutory Liability for Agricultural Dilapidations (Landlord and Tenant Notebook) 


Testamentary Gifts Not Nowadays Readily Implied (C — s 0 
Testamentary Omissions (Conveyancer’s Diary) .. os * 
Undisposed-of Property as a Fund for the Payment of Legacies (Conveyancer r's ice 
Undivided Shares : Contract Requires Writing (Conveyancer’s Diary) 2 
Very Misleading 

Welfare of the Infant 

Writ of Assistance 
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